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1
Introduction

The case of Grancy Properties Limited v Manala ([2013] 3 All SA 111 (SCA)) was an appeal from the ruling of the Western Cape High Court involving the interpretation and application of section 163 of the Companies Act 71 of 2008 (hereinafter “the 2008 Act”) (par 1). The section allows a shareholder or director of a company to lodge an application for relief in instances of conduct that is oppressive or unfairly prejudicial, or which unfairly disregards the interests of the applicant. The main question for determination by the Supreme Court of Appeal was whether the appellant was entitled to relief in terms of section 163 (2)(f)(i), based on the facts presented in the court below (Western Cape High Court) (par 2).

    The significance of section 163 lies in the changes it brings to the “oppression remedy” (this is the common expression used to refer to the remedy provided for in s 163), including widening the scope of the remedy, expanding the discretion given to the courts in issuing an order and making the content of the remedy clearer relative to previous equivalent provisions (eg, s 163 sets out an extensive, albeit not exhaustive, list of orders that the court can make, whereas s 252 of the Companies Act 61 of 1973 (hereinafter “the 1973 Act”) only authorised the court to “make such order as it thinks fit”). The primary question under consideration in this note is whether the section goes far enough in providing protection to minority shareholders and others affected by corporate conduct. The note also examines the overall impact of section 163 and offers suggestions for possible future improvements.

2
The  facts

Grancy Proprietary Limited (the appellant) had initiated an urgent application in the High Court seeking an order for the appointment of objective and independent directors for Seena Marena Investments (Pty) Ltd (SMI), a company in which the appellant was a shareholder. The remedy sought was meant to remain in place only temporarily until it was either confirmed or dismissed in a separate pending trial instituted by the appellant.
    The basis of the application was allegations of misconduct on the part of the first and third respondents, who were majority shareholders in SMI. The conduct complained of entailed, among others, breach of fiduciary duties, misappropriation and abuse of company assets and funds, as well as denying the appellant its rights as a shareholder (par 6). With a view to remedying the situation, the appellant requested for the court to compel the first and second respondents to take steps to facilitate the appointment of two independent directors to act as the Board of Directors of SMI (par 6).

    It emerged during the trial that the initial motivation for creating SMI was to channel investments in another yet-to-be-established company to be called Spearhead Property Holding (Pty) Ltd (par 7). The appellant and both the first and third respondents were among the envisaged investors in the new company. The intention was for the proceeds of the said investments to be paid to shareholders of SMI as dividends in proportion to their individual contributions (par 7).

    To justify the type of relief sought, the applicant pointed to the first and third respondents’ resignation as directors of SMI, which had left the company without any directors. According to the applicant, the two respondents would also not be persuaded to facilitate the appointment of two independent directors to fill the void left by their departure despite the applicant having pleaded with them to do so. It was the respondents’ indifference and inaction, the applicant argued, that prompted him to apply to the High Court for relief (par 9).

    The High Court dismissed the application on several grounds, including that the order requested by the appellant was not temporary but final in effect, thus necessitating compliance with the test for final relief; the appellant had led evidence of the respondents’ past transgressions without establishing the likelihood of irreparable harm; and the applicant had the alternative of nominating someone to be appointed as a director of SMI (par 10).

    On appeal, one of the questions the Supreme Court of Appeal considered was whether or not the appellant had in fact established a right to the relief sought in the lower court. To answer this question, the court considered the meaning of “oppressive” as used in section 163 (par 21). It found that in the past “oppressive” had been variously defined as inter alia “unjust or harsh or tyrannical”, “burdensome, harsh and wrongful”, “involving at least an element of lack of probity or fair dealing”, or “a visible departure from the standards of fair dealing and a violation of the conditions of fair play ...” (Aspek Pipe Co (Pty) Ltd v Mauerberger 1968 (1) SA 517 (C) 525H–526E).
    The court acknowledged that behaviour that is “tyrannical”, which has been described as “severely oppressive, despotically harsh or cruel”, is notionally distinct from that which is a “violation of the conditions of fair play”. It expressed support for the view that there is no requirement that an applicant for relief against “oppressive” conduct should go to the extent of proving that the conduct complained of was tyrannical ...” (par [22]) (Aspek Pipe Co (Pty) Ltd v Mauerberger supra 525H–526E (in older cases dealing with s 252 of the 1973 Act and s 111 of the 1926 Companies Act, the test was said to be primarily subjective, see Delport, Vorster, Esser, Burdette and Lombard Henochsberg on the Companies Act 71 of 2008 (2011) 569)).
    Quoting the remarks by Friedman J in Garden Province Investment v Aleph (Pty) Ltd (1979 (2) SA 525 (D) 531) in respect of the equivalent of section 163 under the 1973 Act, the court reaffirmed that “a minority shareholder seeking to invoke the [remedy against oppressive or prejudicial conduct] must establish not only that a particular act or omission of a company results in a state of affairs which is unfairly prejudicial, unjust or inequitable to him, but that the particular act or omission itself was one which was unfair or unjust or inequitable”. This requirement has been interpreted to mean that a mere threat of future conduct would not be enough to constitute unfair prejudice (see Cassim, Cassim, Cassim, Jooste, Shev and Yeats Contemporary Company Law (2012) 765; and see also Delport et al Henochsberg on the Companies Act 71 of 2008 569 who maintain that the act must be “completed”).
    The court further held that the intended inclusive scope of the remedy contemplated in section 163 was demonstrated by reference to the element of unfair disregard for the applicant’s “interests” in the provision (par 26). The concept of “interests”, the court said,  was much wider than that of “rights”, which meant that section 163 ought to be given a broad rather than a narrow interpretation (par 26; and see also the ruling in Utopia Vakansie-Oorde Bpk v Du Plessis 1974 (3) SA 148 (A) 170H–171D). It concluded that the list of orders that the court can award was in fact non-exhaustive and open-ended. Thus, section 163 covers a much wider range of orders than were found under the 1973 Act (see s 163 (2)).
    The court also remarked that, when determining whether conduct is oppressive, prejudicial or unfairly disregards the interest of the other party, it is not important to focus on the motive for the conduct complained of, but rather at the conduct itself and the effect that such conduct will have on the other members of the company (see Livanos v Swartzberg 1962 (4) SA 395 (W) 399).

    After considering all the facts, the court came to the conclusion that the evidence led on behalf of the respondents was flawed, especially in view of the lack of a rational explanation as to why exorbitant payments were made to the respondents (par 35). The ruling of the High Court was reversed (par 39).
3
Analysis

In the same way that the oppression remedy provisions covered by section 252 of the 1973 Act sought to improve those of its predecessor in section 111 of the 1926 Companies Act, the remedy contemplated in section 163 of the 2008 Act is intended to improve section 252. Section 163 not only covers a wider range of circumstances than section 252, but the scope of its application is also much clearer. As shown in the case under consideration in this note, an aggrieved minority shareholder or director can now apply to court to request an order from a whole list of other orders, including an order appointing independent directors to act as a company board.
    Other changes brought by section 163 include extending the right to apply for relief under the oppression remedy to directors and no longer only to shareholders; broadening the protection granted to minority shareholders to cover not only prejudicial conduct perpetrated by the company, but also by “a related person” (the definition of “related person” covers a variety of parties not mentioned in the 1973 Act, including a subsidiary and/or a holding company of the company, a spouse and a person living with the alleged wrongdoer in a relationship similar to marriage, see section 2 of the 2008 Act; and see also Delport The New Companies Act Manual (2011) 159), and replacing the concept of “rights” with the much broader one of “interests” in relation to the stake of minority shareholders to be protected. The effect of the changes introduced by section 163 has also been to expand the scope of the discretion exercisable by the courts in oppression remedy cases to unprecedented levels (s 163 empowers the court to “make any order it considers fit”; however, the court’s right to exercise its discretion only arises after the specified statutory criteria of “oppressive and unfairly prejudicial conduct” have been satisfied; and see Delport et al Henochsberg on the Companies Act 71 of 2008 574).
    A lot has been written about what it means to say that conduct is “oppressive or unfairly prejudicial, or ... disregards the interests of the applicant” and not much would be achieved by repeating it here. Suffice it to say that plenty of uncertainty still remains concerning the precise meaning of these words, and section 163 has done little, if anything, to improve on the slightly different wording used in section 252 of the 1973 Act (see Cilliers, Benade, Henning, Du Plessis, Delport, De Koker and Pretorius Cilliers and Benade Corporate Law 3ed (2000) 316 where the learned authors said the following about the wording in section 252, “[u]nfortunately the exact meaning of the words ‘unfairly prejudicial, unjust or inequitable’ is open to doubt”). Although, as noted above, the inclusion of the term “interests” in section 163 has served to widen the scope of the remedy, it is submitted that the legislature missed a good opportunity in the section to shed more light on the meaning of the wording used. Indeed, it could be argued that by using the word “interests” the legislature in a sense added more uncertainty to an already confusing situation.
    In as much as section 163 is, generally speaking, an improvement for the law regulating the oppression remedy in South Africa, the reality is that the country still lags behind in comparison with a number of other common-law countries. It is, therefore, worthwhile to give consideration to developments in these other countries as they hold important lessons for advancing the remedy in South Africa.

3 1
England

In England, the relevant provision is section 994 of the Companies Act 2006. The section allows a shareholder to approach the court for a protective order on the basis that the company’s affairs are being, or have been, run in a manner that is unfairly prejudicial to the interests of the members generally or a section of the members, including the applicant. The application can also be brought on the ground that an actual or proposed act or omission of the company would be so prejudicial. Similar powers are granted to the Secretary of State in section 995.
    What constitutes “unfair prejudice” under English law is determined objectively and is assessed within the context of a commercial relationship as stipulated in the articles of association and shareholders’ agreement. A proper point of departure in conducting such an inquiry is, therefore, establishing whether the conduct complained of is in line with the articles and the powers granted to the board of directors (Silverman Sherliker Solicitors “Shareholders in Dispute: A Quick Guide to Unfair Prejudice” 2014 http://www.silverman-sherliker.co.uk/newswires/11feb-shareholders-in-dispute.htm (accessed 2015-06-29)). Interestingly, it has been suggested that in South Africa the courts will not intervene where the conduct complained of is prejudicial but it is not unreasonable that this is so (Delport et al Henochsberg on the Companies Act 71 of 2008 570).
    It is worth mentioning that, like its South African equivalent, section 994 alludes to “members’ interests” instead of “members’ rights”. The English courts have deemed such “interests” to extend beyond the legal rights stipulated in the articles association and to encompass shareholders’ “legitimate expectations”. In Ebrahimi v Westbourne Galleries Ltd ([1973] AC 360), Lord Wilberforce rationalised the position taken by the courts by saying that, “there is room in company law for recognition of the fact that behind it, or amongst it, there are individuals, with rights, expectations and obligations inter se which are not necessarily submerged in the company structure” (in this case two of a company’s shareholders had passed a resolution excluding another shareholder from management of the company in circumstances which the court considered to be inequitable and unjust). Whether or not legitimate expectations exist on the part of shareholders is determined on the basis of the nature of the company, as well as the agreement existing between the parties and the expectations created thereby.
3 2
Canada

In Canada, the oppression remedy is regulated by the Canada Business Corporations Act (R.S.C., 1985, c. C-44 as amended (hereinafter “CBCA”)). Section 241(2) makes provision for a security holder, creditor, director or officer of a company to apply to court for relief in circumstances where the behaviour of the company or any of its affiliates, or the manner in which the business or the affairs of the company are conducted, or the way the directors exercise their power results in oppressive or prejudicial conduct or unfairly disregards the interests of these parties.
    Section 241 resembles section 163 of the 2008 Act in so far as it identifies three different types of conduct from which liability will arise, namely oppressive conduct, conduct that is unfairly prejudicial to the complainant, and conduct that unfairly disregards the interests of the complainant. Like its South African counterpart, section 241 also provides no guidance as to what makes conduct “oppressive” or “unfairly prejudicial”.

    This notwithstanding, the courts in Canada have followed in the footsteps of the English courts by interpreting the oppression remedy provisions in the CBCA so wide as to take into consideration the “expectations” of shareholders. Although the CBCA refers to “reasonable expectations” of shareholders and its English counterpart mentions “legitimate expectations”, the essence of the two concepts, which have their roots in administrative law, is fundamentally the same. The basic enquiry is whether a lawful promise or conduct has induced an expectation of a substantive benefit or legal protection to the claimant on the occurrence of a particular contingency (see Kuklin “The Plausibility of Legally Protecting Reasonable Expectation 1997 Val. U.L. Rev. 32 (19) http://scholar.valpo.edu/vulr/vol32/iss1/2 (accessed 2014-03-14) 23–25; and see also R v North and East Devon Health Authority Ex p. Coughlan 2000 QB 213).
    Abbey underscores the extent to which the principle of “reasonable expectations” has been entrenched in Canadian law in her observation that, “[t]he reasonable expectations of shareholders have come to be known as the cornerstone of the Canadian oppression remedy” (Abbey An Insightful Study of the Oppression Remedy under South African and Canadian Corporate Law (unpublished LLM dissertation University of Western Ontario, Canada) (2012) 105). Furthermore, the court in Ontario Inc. v Harold E Hallard Ltd (1991 3 BLR (2d) 113 185–186) ruled that shareholder expectations to be given consideration by the courts are not those of individual shareholders, but those of shareholders as a collective.
    The courts in Canada have come to view the role of the “reasonable expectations” principle, being an aspect of the oppression remedy, as filling the gaps in instances where express rights and obligations fail to reflect the full extent of what the parties agreed upon or where unforeseen eventualities occur (Tory “The Oppression Remedy: Reasonable Expectations and the Judicial Role in 2006 Corporate Law” 2006 www.tory.com (accessed 2014-03-22)). In Naneff v Con-Crete Holdings Ltd (1995 23 O.R. (3d) 48 (C.A.) 487), the Ontario Court of Appeal cautioned against looking at the relation-ship between the parties in oppression remedy cases from a technical point of view. Instead, the court said, what should be sought out and enforced are a combination of real rights, expectations and obligations that actually exist between the parties.
    One of the advantages of undertaking the search for reasonable expectations of shareholders as part of the inquiry in oppression remedy proceedings is that the facts discovered in the process often end up assisting in uncovering “oppressive” or “unfairly prejudicial” conduct, as well as in determining whether the interests of shareholders were “unfairly disregarded” (Naneff v Con-Crete Holdings Ltd supra 9).
    In addition, having to consider the reasonable expectations of their various stakeholders in conducting their affairs helps companies to abide by their responsibilities as corporate citizens. As Michener rightly points out, “although directors must resolve conflicts in accordance with their fiduciary duty to act in the best interests of the corporation, corporations also have a duty to act as a good corporate citizen” (Michener July 2009 “How Americans Doing Business with Canadian Companies may have a Right to Relief from Unfair Conduct” http://www.mcmillan.ca/101573 (accessed 2014-03-14)).
    In South Africa the courts have shown a willingness to consider the expectations of shareholders in oppression remedy cases, albeit in an indirect way. In Count Gotthard SA Pilati v Witfontein Game Farm (Pty) Ltd (2013 2 All SA 190 (GNP) par 17.5), for instance, the court remarked that the conduct complained of need not necessarily arise from the company’s Memorandum of Incorporation or from a majority vote. Such conduct, the court said, may also derive from a breach of trust or hostility brought about by a misunderstanding amongst the shareholders.
    However, the remark by Delport et al in reference to oppression remedy cases to the effect that “[t]he principle of encouraging affected parties to use the procedures provided in the articles (or in a shareholders’ agreement) to avoid ‘the expense of money and spirit’ is laudable” appears to contradict the sentiment expressed by the court in Count Gotthard SA Pilati v Witfontein Game Farm (Pty) Ltd. The authors seem to prefer an approach in terms of which the contents of the company’s constitutive documents and shareholders’ agreement are given priority over other considerations not expressly provided for in these documents.
4
Conclusion

From the preceding discussion, it appears that up to now the courts in South Africa have mostly confined themselves to considering only what is expressly provided for in the agreements existing between the company and its shareholders in dealing with the oppression remedy cases. The debate as to whether the courts should look at other concerns not covered by these agreements is only just commencing.
    Considering the progress achieved by countries such as England and Canada in developing their oppression remedies, South Africa can learn valuable lessons from these countries’ experiences. One such lesson is that giving recognition to reasonable or legitimate expectations of shareholders does not necessarily imply ignoring the express terms agreed between the company and its shareholders. As noted earlier, the two often go hand-in-hand, with one supplementing the shortcomings inherent in the other.
    In addition, South Africa must realise that judicial intervention may be necessary to protect shareholder expectations where legalistic rules are used to perpetrate oppression or abuse, and in the process impact adversely on the “interests” of the shareholders. This would be in line with the expanded scope of the oppression remedy under section 163 of the 2008 Act, which seeks to protect not only to the contractual rights of shareholders, but their broader “interests” as well. Given the close similarities between the principles governing the oppression remedy in South Africa, England and Canada, South Africa has little reason to doubt that adopting the reasonable-shareholder-expectations principle would work in its favour just as it has done for the other two countries.
    In order to make the oppression remedy more accessible to those who need it the most, South Africa must also consider expanding the list of parties and stakeholders that are eligible to apply to court for relief under section 163. The country should follow the example of Canada which has extended the right to security holders, creditors, directors and officers of a company. Such a move would further assist in promoting corporate citizenship by compelling companies to be accountable to more of the parties affected by their activities.
    Even though, as seen in Grancy Proprietary Limited v Manala, the circumstances under which the oppression remedy can be invoked in South Africa have been expanded under section 163, it is clear that they can be widened even further to render the remedy more effective and accessible. This can only serve to enhance and protect the interests of minority shareholders and other vulnerable parties affected by corporate conduct.
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