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1
Introduction

This significant judgment of the Constitutional Court concerned “a little black girl whose dream was to obtain education at the school closest to her home” (per Jafta J, in his dissenting judgment (par 82)). After a protracted and acrimonious four-year admission saga and indeed a poignant and human drama, relating to the admission of a learner, which involved judgments in both the High Court and Supreme Court of Appeal (SCA), on 3 October 2013, the Constitutional Court (CC) decided in favour of the Member of the Executive Council (MEC) in the Province of Gauteng, instructing the principal of the Rivonia Primary School to admit a learner in excess of the limit in the school’s admission policy (see http:hsf.org.za/resource-centre/hsf-briefs/rivonia-primary-school (accessed on 2014-05-17).
    Although this case deals, inter alia, with the Minister who has the ultimate authority to decide the capacity of public schools, it also just as importantly, addresses the vexed issue of how a conflict between the School Governing Body (SGB) and Gauteng Provincial Education Department (Department) should have been addressed and ultimately resolved, and in so doing creating a beneficial precedent. It was necessary to determine who has the final say: the SGB, the officials in the Provincial Education Department, or indeed a combination of the two.
    The judgment of South Africa’s highest Court must be understood in the light of the right to basic education encapsulated in section 29 of the Constitution. As Mhlantla AJ, explains this involves a solemn “promise” (par 1), the realisation of which in a society where there are vast economic inequalities and a maldistribution of scarce resources is severely fraught with problems. This state of affairs cannot be denied and must be faced up to such as the Constitutional Court commented in Head of Department, Mpumalanga Department of Education v Hoërskool Ermelo (2010 (2) SA 415 (CC)):
“Apartheid has left us with many scars. The worst of these must be the vast discrepancy in access to public and private resources. The cardinal fault line of our past oppression ran along race, class and gender. It authorised a hierarchy of privilege and disadvantage. Unequal access to opportunity prevailed in every domain. Access to private and public education was no exception” (par 45).
    As a result of such inequality and disadvantage, inordinate tensions and expectations have been generated in relation to education. What is required in adjudication of such issues is the wisdom of Solomon. In this regard, Mhlantla AJ, comments, the “Constitution provides us with a reference point – the best interest of our children” (par 2). This is clearly enunciated in section 28(2) of the Constitution, which states that “[a] child’s best interests are of paramount importance in every matter concerning the child”. As will be explained below, it is submitted that this judgment is a singular victory for the letter and spirit of co-operative government and community partnership, which is so fundamental to the success of our system of democratic governance.
2
Historical  and  factual  background

Education is a concurrent legislative competence. This aspect of Government is regulated by Schedule 4 of the Constitution which sets out the “functional areas of concurrent national and provincial competence”. The political head of education in a province is the MEC, that is, member of the executive committee of the province concerned and the administrative head is the HOD, that is, the head of department of education. There is also a national Minister of Basic Education, who is in general responsible for all education in South Africa other than tertiary education, which is the responsibility of the Minister of Higher Education. Governing bodies defined in terms of section 16 the Schools Act 84 of 1996 are representative institutions, contemplated by section 16(1) of the Act. In terms of section 16(3) of this Act, “the professional management of the public school must be undertaken by the principal under the authority of the Head of the Department”.
    The Rivonia Primary School (hereinafter “the school”) is located in the affluent and historically privileged northern suburbs of Johannesburg. In February 2011 the school had 388 black learners, of whom 52 were in Grade 1. This represented 46% of the total learners at the school. In 2010 the school refused a place to a Grade 1 learner for the 2011 academic year. Having not been admitted, the learner was placed on the school’s waiting list (par 9). The ground for refusal was that the school had reached its maximum capacity of 120 for grade 1 learners, as determined by the SGB (par 9).
    As a result, the mother of the learner laid complaints, firstly with the Department and subsequently with the MEC of the Province. After an unnecessary and unfortunate delay, which exacerbated the problematic nature of the admission of the learner, the Department overturned the refusal and instructed the principal to admit the learner, acting in terms of the Gauteng Provincial Regulation 13(1)(a).
    On 7 February 2011, when the mother of the learner brought her daughter to the school, the principal still refused to admit her. As a result, the following day the HOD withdrew the principal’s admission function and then delegated it to another educational official. As a consequence, officials from the Department came to the school, and in a high-handed manner physically placed the child in an empty desk in a Grade 1 classroom (par 14).
    The principal was at a later stage subjected to a disciplinary enquiry for failure to comply. As a result, she eventually pleaded guilty. She was given a final warning and had a month’s salary deducted (par 15). This was obviously part of an unfortunate and impetuous strategy of authority rather than one of justification involving “the staking out the power to have the final say …” (par 2).
3
The  Decision  of  the  High  Court
As a result of the conduct of the Department explained above, the governing body of the school brought an application to the South Gauteng High Court, seeking confirmation that it had the legal power to ascertain the school’s admissions policy and to admit or refuse learners in accordance with such policy (Governing Body, Rivonia Primary School v MEC for Education (Equal Education as amici curiae) 2012 (5) BCLR 537 (GSJ)).
    The High Court (per Mbha J) held that section 5(5) of the Schools Act does not give a school governing body the unqualified and exclusive power to determine finally the school’s maximum capacity. Instead, the Court held in the light of the Schools Act and the provincial regulations, the power to determine the maximum capacity of a public school in the province of Gauteng vests in the Department (par 18). This meant that the MEC is the ultimate arbiter in relation to admission of learners and could intervene if necessary. The Court was satisfied that the Department acted both fairly and reasonably (par 19). The High Court (per Mbha J) expressed the legal position as follows:
“In my view, the applicant’s contention that the MEC or HOD has no statutory or other legal power to determine the capacity of the school is unsustainable. It would be extraordinary if the question of school capacity were to fall outside of the provincial education department when that department is statutorily bound by section 3(3) of the Act, to ensure that every child in the province can attend school” (par 66).

    The Court did, however, find that the withdrawal of the principal’s admission function “was arbitrary and set it aside” (par 20).
4
The  Supreme  Court  of  Appeal
The school subsequently appealed to the Supreme Court of Appeal (SCA), which then held that the Department did not have the legal power to override the school’s admission policy. This Court declared that the HOD’s instruction to the principal to admit the learner, contrary to the school’s admission policy, was unlawful, as was indeed the physical placing of the child in the school (Governing body of the Rivonia Primary School v MEC for Education, Gauteng Province 2013 (1) SA 632 (SCA).
    The SCA in its judgment pointed out that “each of the partners in the tripartite – arrangement – the governing body, the Minister and the provincial authorities – has defined responsibilities” (par 39). This Court held that section 5(5) of the Schools Act expressly provides that the admission policy of a school is determined by its governing body, and that this includes the determination of its capacity. Furthermore, it pointed out that Regulation 8 could not be interpreted and applied in a way “contrary to the statute” (par 23). This was exactly what the Department had attempted to do, since the regulations were amended to provide that “that the HOD – not the governing body – shall determine the capacity of a school” (par 23).
    The Department then made application for leave to appeal. It contended in this regard that “[t]he effect of the Supreme Court of Appeal’s judgment in the Rivonia Primary School case was to entrench historic patterns of racial discrimination” (see Rabkin “Rivonia School Ruling has ‘Entrenched Racist Patterns’” http://www.bdlive.co.za/national/education/2013/01/09/ (accessed 2014-05-29). However, the SCA in its judgment was scathing about the Department’s having opprobriously invoked “the ugly spectre of race to obfuscate its unlawful conduct” (per Cachalia JA par 53). Furthermore, it held that “[t]here was not one bit of evidence to suggest that the school has ever refused admission to a child … on the grounds of race” (par 52).
    In relation to leave to appeal, the State attorney, Mr Rudzani Nemakonde, stated that apartheid had left Gauteng with a legacy of a racially-discriminatory education system where some schools are much better resourced than other schools. This state of affairs did not promote actual or substantive equality, as provided for in section 9 of the Constitution, because it did not take into account indirect discrimination and the legacy of apartheid in both public education and urban geography (see Rabkin http://www. bdlive.co.za/national/education/2013/01/09/ (accessed 2014-05-29)).
5
The  judgment  of  the  Constitutional  Court

As indicated above, having lost in the SCA, the MEC then appealed to the Constitutional Court (CC). This Court held by a majority, in a judgment delivered by Mhlantla AJ, (Moseneke DCJ, Froneman, Khampepe, Nkabinde and Skweyiya JJ, and Bosielo AJ, concurring) that the HOD did indeed have the power to admit the learner (par 81). The Court held that although in terms of the Schools Act, the SGB may determine the capacity of the school, as an integral part of its admission policy, the Department maintains ultimate control over the implementation of admission policy (par 57).
    However, the Court held further that the HOD had not exercised his power in a procedurally fair manner. Nevertheless, it held that regulation 14 afforded the HOD specific power to overturn a principal’s rejection of a learner’s application for admission. The Court referred to relevant precedents, and particularly that of Head of Department, Department of Education Free State Province v Hoërskool Welkom High School; Head of Department, Department of Education, Free State Province v Harmony High School (Equal Education as amici curiae) 2013 (9) BCLR 989; and Head of Department, Mpumalanga Department of Education v Hoërskool Ermelo (supra), in relation to which it commented that “the parties had failed to engage with each other in good faith, to uphold the principles of co-operative governance, and to comply with their concomitant duty to avoid litigation” (par 48).
    Distilling the core of the precedents the Court held that an SGB’s powers were not unfettered, and that departmental intervention was permissible, but it must be reasonable and procedurally fair, mandating that the department act in a partnership, as envisaged by the Schools Act as well as by virtue of co-operative governance as set out in chapter 3 of the Constitution (par 49). The nature of this partnership as envisaged in the Schools Act was clearly spelled out in the Constitutional Court’s judgment in Head of Department, Mpumalanga Department of Education v Hoërskool Ermelo (2010 (3) BCLR 177 (CC) par 56):
“An overarching design of the Act is that public schools are run by three crucial partners. The national government is represented by the Minister of Education whose primary role is to set uniform norms and standards for public schools. The provincial government acts through the MEC for Education who bears the obligation to establish and provide public schools and together with the Head of Provincial Department of Education, exercises executive control over public schools through principals. Parents of learners and members of the community in which the school is located are represented in the school governing body which exercises defined autonomy over some domestic affairs of the school.”
    The kind of conduct indicated by the Court is that of co-operation, which is the essential ingredient in resolving disputes between school-governing bodies and national or provincial government. This kind of co-operation has its genesis in chapter 3 of the Constitution, dealing with co-operative government. The aim must be to ensure that the best interests of the learners are protected and promoted, and in so doing the fundamental right to basic education is realized  through partnership in order to find workable solutions and not to resort to the courts “in every skirmish” (par 78). It is in this regard that the majority judgment is proactive in requiring consultation and co-operation on an on-going basis, which must then of necessity result in procedural fairness in both letter and spirit.
    Unfortunately, this was not done as far as the conduct of the Gauteng Education Department and its officials were concerned and as a result the Court commented (par 74 and 75) in this regard:

“This case illustrates the damage that results when some functionaries fail to take the general obligation to act in partnership and cooperation seriously. In the early stages of the tussle there was some engagement between the parties, albeit tense. The value of that engagement was demonstrated by the understanding between the school and the Department at the end of November 2010.
  By contrast, the manner in which the Gauteng HOD thereafter exercised his powers completely upended the process. The heavy-handed approach he used when making his decision raised the spectre that the Department would use its powers to deal with systematic capacity problems in the province without regard to the role of governing bodies in the Schools Act’s carefully crafted model. It created antagonism and mistrust, causing the Rivonia Governing Body to recoil.
    In fairness to the Rivonia SGB, it demonstrated that it actually did have the child’s best interest in mind when having regard to the subsequent events that had occurred, “it no longer sought to reverse the admission of the learner or prevent the continued attendance at the school” (par 4) when the matter came to the High Court in December 2012, since the child had been attending the school since February 2012, shortly after the commencement of the school year.
6
Commentary  on  the  judgment
The majority judgment of the Constitutional Court, per Mhlantla AJ, is innovative and reflects a purposive and value-based approach to statutory interpretation as mandated by section 39 of the Constitution requiring the promotion of the “values that underlie an open and democratic society based on human dignity, equality and freedom”. It encapsulates the ethos and spirit of the Constitution, involving both the ideal and practice of co-operative government set out in Chapter 3 and the requirement of procedural fairness as mandated by section 33 of the Constitution. The essence of co-operative government is premised on conduct involving negotiation and compromise, which should be used continually and consistently in order to resolve difficult disputes. This does not preclude using the Courts to adjudicate, but only as a last resort. Section 40 found in Chapter 3 of the Constitution dealing with co-operative government states that “[a]ll spheres of government must observe and adhere to the principles in this Chapter and must conduct their activities within the parameters that the Chapter provides”.
    It is clear that the practice of co-operative government does not apply only between spheres, but also should apply in the way that each individual sphere operates in relation to the members of the public and public institutions and officials. The Court explained that if the issue in this case is seen as a power struggle between the SGB and the Department (par 2) “rather than in fostering partnership to meet the educational need of children”, then there will be failure for all the role players. This idea of partnership is also intrinsic to the text of the Schools Act as expressed by the Constitutional Court in Welkom (above): “[i]ts provisions are carefully crafted to strike a balance between the duties of the various partners in ensuring an effective education system” (par 36). What is clear from the application of the principle of co-operative government is that it should not be limited to merely the relationship between spheres, that is, intra-governmental, but should be extrapolated to the relationship between the Gauteng Provincial Education Department and the Rivonia School Governing Body. This is indeed not only innovative and holistic, in that it considers the wider context and not just the particular breakdown in communication between the Rivonia Governing Body and the Gauteng Education Department in this case. In so doing it creates an important and beneficial precedent.
    What is required is a win-win resolution of problems relating to admission of learners, which co-operative partnership and procedural fairness may yield. The principle and practice of co-operative government as set out in the Constitution, should not merely be a formality, but must be complied with in both letter and spirit, and should not be negated by an initial impasse. A very determined effort must be made by all the role players to bona fide engage one another to ensure a resolution of any deadlock. This must of necessity require both flexibility and perseverance. This is clear from the comment made by the Court in the following statement to the effect that “it is plain to me that the Gauteng HOD was required to go further in the circumstances of the case” (par 62).
    Furthermore, section 40(2) of the Constitution, which declares in relation to co-operative government that “[a]ll spheres of government must observe and adhere to the principles of this Chapter” supports the approach of continuous engagement. This is also true in relation to section 41(1)(h)(vi) which states that “[a]ll spheres of government ... must co-operate in mutual trust and good faith by avoiding legal proceedings …”
7
Procedural  fairness

This case also illustrates the importance of procedural fairness (par 62). In this regard, the Court held that “[i]t is well established that the requirements of procedural fairness must be determined flexibly, having regard to the particular case” (par 62). Mere compliance with the letter of the law may not suffice, and the spirit of procedural fairness must be complied with. This requirement of procedural fairness, like that of co-operative government, is an integral part of our Constitution, encapsulated in section 33 entitled, “Just Administrative Action”. The majority judgment stressed that procedural fairness “must be determined flexibly, having regard to the facts of the particular case” (par 68). However, this required that it should not be overly onerous. In this regard the Court referred to Joseph v City of Johannesburg ([2009] ZACC 30), in which the Constitutional Court explained:

“The spectre of administrative paralysis … is a legitimate concern … and courts must remain vigilant not to impose unduly onerous burdens on State bureaucracy” (par 29).

    Such an approach to procedural fairness was influenced by how it was applied in Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs (2004 (7) BCLR 687 (CC)), which requires that policy not be applied rigidly and inflexibly. Furthermore, as far as procedural fairness is concerned, the minority judgment of Jafta J, appears to be superficial since, although “the school did not assert that it was denied a hearing in relation to the use of the tenth-day statistics” (par 97), more was required as set out in the majority judgment per Mhlantla AJ, which in effect required continuous engagement “in good faith before turning to the courts” (par 73).
    So, for instance the commitment to procedural fairness required engagement at each critical juncture in the managing of the admission of the learner. This is spelled by Mhlantla AJ, as follows:

“As I see it, the Gauteng HOD should have afforded the school an opportunity to make representations and respond to the tenth-day statistics report, before the learner was forcibly placed in the school.”
8
Value-based  interpretation
It is further submitted that the creative interpretation which was value-based that was adopted by the majority of the Constitutional Court makes its judgment an innovative contribution to our emerging constitutional juris-prudence. It is also proactive since it provides a solution to a particular problem relating to the case in question as well as problems that could arise in the future in the relationships between governing bodies and their heads of departments.

    As indicated above, it is further submitted that it gives expression to value-based interpretation according to section 39(2) of the Constitution which states that:

“When interpreting any legislation, when developing the common law or customary law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights.”
    It is submitted that proactive judgments are innovative and creative, involving purposive value-based interpretation, as for instance were the judgments in Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Tourism (2004 (4) SA 490 (CC)) and S v Mhlungu (1995 (3) SA 391 (CC)). Two other judgments that are exemplary in this regard are African Christian Democratic Party v Electoral Commission (2006 (3) SA (CC)) and Department of Land Affairs v Goedgelegen Tropical Fruits (Pty) Ltd (2007 (6) 199 (CC)).
    Both in content and tone, implicit in the majority judgment of Mhlantla J, is a value-based or teleological theory of interpretation with its emphasis on continuous procedural fairness and in the best interest of the child which of necessity involves human dignity, equality and freedom.
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The  dissenting  judgment  of  Jafta  J

Jafta J, presents a well-reasoned and cogent dissenting judgment. His approach to the issue to be adjudicated on by the Constitutional Courts related exclusively to the order of the Supreme Court of Appeal that:
“It is declared that the instruction given to the principal of the Rivonia Primary School to admit the learner contrary to the school’s admission policy, and the placing of the learner in the school, were unlawful” (par 89).
    In this regard the judge declares “This is the sole order that forms the subject matter before us” (par 90). Although Jafta J’s, argument is not without merit, it is essentially of a technical nature. So, for instance, he points out that the majority judgment is based on a failure to comply with procedural fairness. This, he argues, should not have been considered because “[t]he pleading does not refer at all to procedural fairness” (par 96).
The essence of his critique of the majority judgment is summed up by Jafta J, as follows:

“The question that arises sharply is whether a different claim for procedural fairness which was neither pleaded nor established in evidence may be upheld by this Court. This is the core difference between this and the main judgment” (par 99).
    It was also pointed out in the minority judgment that the majority judgment disregarded relevant precedents. In this regard Jafta J, held that “[t]he fundamental principle of deciding cases on the basis of the pleaded cause of action by this Court” was a fundamental consideration because “[j]udicial precedent which forms an integral part of the rule of law, one of the values upon which our Constitution is founded, demands that this Court in this matter follow decisions referred to …” (par 104).
    However, it is submitted that the doctrine of stare decisis should be applied with flexibility. In this regard, Allen (Law in the Making (1948) 250) avers that:
“Throughout the whole application of the law, the principles are primary and precedents are secondary, and if we lose sight of this fact, precedents become a bad master instead of a good servant.”
    Such an approach requires that the doctrine of precedent should not be applied mechanically, but in a nuanced manner, by judicially weighing up all the relevant factors.
    It is submitted that the majority judgment in relation to the minority one is far less technical, and a holistic approach is adopted in order to resolve problems relating to admissions in general and not merely the one involved in this particular case, using the mechanism in chapter 3 of the Constitution, dealing co-operative government. This mechanism emphasises and facilitates co-operation and co-ordination rather than competitive political or administrative conduct. It is essentially pragmatic rather than ideological and should, if possible, avoid “legal proceeding against one another” (see Devenish The South African Constitution (2005) 215–217). Co-operation and negotiation need to be pursued as a course of conduct in a consistent and continual manner throughout the dispute with persistence, rather than piece-meal.
    The issue of a school’s admission policy in relation to a learner is a sensitive and controversial one, which requires by its very nature that both the letter and spirit of co-operative government and procedural fairness be applied to the fullest extent. This is what the majority judgment endeavours to effect. This proactive or holistic approach amounts to a negation of the principle of avoidance, based on the premise that “it is a well-established and generally observed principle that courts should not give judgments on issues that are merely abstract, academic or hypothetical” (see Devenish Commentary on the South African Bill of Rights (1999) 604). The Constitutional Court has, however, in general not followed this cautious or minimalist approach, but rather a broad-ranging transformative one that reflects a new vision and confidence as it did in Ferreira v Levin (1996 (1) SA 984 (CC)); Bernstein v Bester (1996 (2) SA 75 (CC)); and S v Mhlungu (supra). The judgment in the last-mentioned case epitomises such a transformative jurisprudence. Sachs J, explains that such interpretation which is a “purposive and mischief orientated reading as against a purely literal one, always involves a degree of strain on the language” (par 125). This kind of interpretation of a constitution was described by Lord Wilberforce as being “broadly, liberally and purposively” in character “as to avoid the austerity of tabulated legalism…as to enable it to continue to play a creative and dynamic role in the expression and achievements and ideals of the nation …” (Minister of Home Affairs (Bermuda) v Fisher [1980] AC 319 (PC) 328–329, referred to in Mhlungu (par 8)).
    It is in this regard that the minority judgment (per Jafta and Zondo JJ) disagreed that the Court should consider the question of whether the Department had acted procedurally fairly, and whether indeed “it had done so” (1368H–I). Jafta J, explains that the core of differences between the majority and dissenting judgments is “[t]he question that arises … is whether a different claim for procedural fairness which was neither pleaded nor established in evidence may be upheld by this court’ (par 99). Consequently the judge held that “the main judgment errs in deciding a cause of action which was neither pleaded nor supported by established facts” (par 105).

    In effect it is submitted that the minority judgment is premised on a minimalist approach involving or at least analogous to the principle of avoidance, as explained by the Indian Supreme Court that:

“It is hardly necessary to emphasise that in dealing with constitutional questions a court should be slow to embark upon an unnecessary wide or general enquiry and should confine their decisions as far as may be reasonably practical within the narrow limits of the controversy arising between the parties in a particular case” (Atiabari Tea v State of Assam AIR 1961 SC 232 251).

    The minority judgment of Jafta J, reflects, as indicated above, a minimalist jurisprudence analogous to that of “judicial avoidance” as enunciated by Iain Currie (see Woolman “The Amazing, Vanishing Bill of Rights” 2007 SALJ 762 783). Cass Sunstein also advocates a minimalist approach in his scholarship and writing such as in “Leaving Things Undecided” (1996 110 Harvard LR 4); “Incommmensurability and Valuation in Law” (1994 92 Michigan LR 779), and in his book One Case at a Time (1996). In the latter Sunstein explains what is meant by judicial minimalism as follows (ix–x): “A minimalist court settles the case before it, but leaves many things undecided. It is alert to the existence of reasonable agreement in a heterogeneous society. … It seeks to decide cases on narrow ground …” (as quoted by Woolman 2007 SALJ 764).
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The broader implications of the majority judgment

Although this very important case is concerned with one particular learner, it has significant implications for it has the “broader consideration for the right of access to education versus the quality of education, and who is ultimately in control of the capacity of the schools” (http: hsf.org.za/resource-c/hef/hsf-briefs/rivonia-primary-school (accessed 2014-05-17)).
    What the judgment means is that all the relevant role-players involved in operation of public schools must adhere to the principles of procedural fairness, and also act in the spirit of co-operative government as a partnership between national government, provincial government and school governing bodies (http://caveatlegal.com/lessons-from-the-rivonia-primary-school-case-how-schools-and-education-authorities-can-ensure-that-they-act-lawfully-and fairly in decisions-on-admissions/ (accessed on 2013-08-10). Such an approach should reduce any potential conflict and racial antagonism between the role-players as was evident in relation to admission policy at the Rivonia Primary School.
    In effect, it is clear from the majority judgment that co-operation is not optional, but indeed mandatory. This case illustrates the important role that the Constitutional Court can play in process of government, when the efforts of the relevant executive are short-sighted or defective. It was essential to determine who had final authority in relation to capacity as far as admission is concerned. This is essential since otherwise there would be government paralysis. This was, however, only part of the jurisprudential problem. Of equal importance is the method of resolving a conflict, before resorting to authority.
    Does it mean that because the Constitutional Court ruled that the head of the Provincial Department has ultimate control over the number of pupils which can be admitted to a school the Department could in future flood the school with pupils without providing additional resources? It is submitted that this could and should not be done, because the letter and ethos of the judg-ment require each of the role players to act in a reasonable manner. This is the essence of procedural fairness and justice. In this regard, Ann Skelton expressed the view point that “the Centre for Child Law and Equal Education stood by their position … that if the department wanted to place a large num-ber of pupils in a school – about 20 or thirty, for example – then the state, and not the school, must provide the resources to accommodate them” (http:mg.co.za/article/2013-10-03-concourt-rules-in-favour-of-department (accessed 2014-05-27)). Furthermore, this sentiment is compatible with the comment made by the Court that “it would be inappropriate for the Department to be vested with power to use the additional capacity at the Rivonia Primary, because that capacity had been created through additional funds raised by the Rivonia Governing Body. It would be a disincentive for parents to contribute to school funds if increased capacity created by these funds could be used to accommodate more learners than the Rivonia Governing Body wanted to admit” (par 25).
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Conclusion

What should be clear from the discussion above in relation to this case, is that the role-players must put into practice the tenets of co-operative government and procedural fairness in letter and spirit to ensure that the rights of both individual learners and the community of learners are promoted. It establishes an important and necessary precedent for the future relationship or modus operandi between school governing bodies and provincial departments of education and their officials. Co-operation and conciliation must replace confrontation and high-handedness from the beginning to the end in relation to problematic admission cases. Although this may be easier said than done, the role-players will have to demonstrate that they have made a concerted effort to reach agreement by co-operation and negotiation before resorting to the courts, otherwise the dispute will be referred back to them.
    It is submitted that the majority judgment endeavours to put into effect a mechanism for resolving disagreements by managing “those competing interests and the spectrum of views” (par [2]) in relation to admission policy, taking into account the best interest of the child. This it does by using the principles of co-operative government set out in chapter 3 of the Constitution. It attempts to resolve a general rather than merely particular problem by facilitating a meaningful dialogue between governing bodies and the Department of Education, making use of co-operative governance. It eschews the minimalist technique which characterises the minority judgment. In contrast the majority judgment is creative, proactive and holistic and contributes to our jurisprudence in relation to an important aspect of education by the generosity of its interpretative technique and conciliatory tone, whereas the minority judgment tends in comparison to be parsimonious, judgmental and confrontational.
    The majority judgment is intended to strike “an appropriate balance between the powers and duties of provincial education departments and school governing bodies” (par 3). It is submitted that the majority judgment does indeed strike the correct balance and that this is lacking in the minority judgment. As a precedent the majority judgment is exemplary in requiring that the parties do not use a confrontational approach but seek accommodation of their respective interests for the benefit of both individual learners as well as the community at large. This is in accordance with the African philosophy of ubuntu, which marks “shift from confrontation to conciliation” (per Mokgoro J in S v Makwanyane 1995 6 BCLR 665 (CC) par 308.)
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