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1
Introduction
Sellers and purchasers of immovable property often appoint others to negotiate and/or enter into sale agreements on their behalf or for their benefit. This is not prohibited or restricted in any way by the Alienation of Land Act (“ALA”), save for the provision (s 2(1)) stipulating that an agreement of sale of land is void unless the terms thereof are contained in a written document (“deed of alienation”) “signed by the parties thereto or by their agents acting on their written authority”. The reason underlying such appointments is usually convenience or privacy, for example where a party is unable to negotiate or conclude the transaction personally, or simply wishes to remain anonymous until after the agreement has been finalised. A number of legal mechanisms are available to bring about these outcomes. Commonly used is direct representation, whereby the seller or purchaser empowers an agent to negotiate and/or conclude the transaction on his or her behalf. Another approach, particularly useful from a purchaser’s perspective, is a nominee transaction in terms of which the true purchaser (A) appoints someone (B) to enter into a sale agreement on the basis that the purchaser is to be described as “B or nominee”, the understanding being that B is to nominate A as the purchaser after the sale agreement has been finalised and signed. A third possibility is indirect representation, where the seller or purchaser mandates someone to enter into a sale agreement in the latter’s own name and thereafter to cede to the former the rights arising from the agreement, the seller/purchaser indemnifying the mandatary against any liability arising from the sale.
    The legal principles governing deeds of alienation concluded by agents (direct representation) and nominee transactions are well established (see Van Rensburg and Treisman The Practitioner’s Guide to the Alienation of Land Act 2ed (1984) 42 and 59; and Aronstam The Alienation of Land Act (1985) 37-8). What is less clear is the application of indirect representation in the context of sale agreements of land, more particularly whether or not in such transactions the operation of the doctrine of the undisclosed principal is precluded by section 2(1) of ALA. This is the focus area of the present note. A number of high courts have held (or at least suggested) that legislation prescribing formalities for contracts of sale of land leave no room for the application of the doctrine in such contracts, but the issue was left undecided by the Supreme Court of Appeal. The key submission made in this note is that section 2(1) of ALA constitutes no barrier obstructing parties from concluding sale of land agreements as representatives of undisclosed principals. Confusion arises, not because of the formalities legislation, but because the relevant principles of agency law are not correctly understood and applied, notably the distinction between direct and indirect representation and the fundamental principles underlying the doctrine of the undisclosed principal. Thus the emphasis is on agency law, not so much the formalities legislation.
    The discussion commences with an exposition of the distinction between direct and indirect representation and the application of the doctrine of the undisclosed principal. This is followed by a concise explanation of section 2(1) of ALA and a discussion of section 16 of the Transfer Duty Act 40 of 1949. Case law is analysed and discussed against this background.
2
Direct  and  indirect  representation  and  the doctrine  of  the  undisclosed  principal
Direct representation refers to the situation where someone (the representative or agent) is authorised by another (the principal) to perform a juristic act for and on behalf of the latter. Where the juristic act is a contract the parties to the rights and duties arising from the contract are the principal and the person with whom the agent contracts (“the third party”). The agent is not a party to the contractual rights and duties as such, having entered into the agreement not in his or her own name but on behalf of the principal. Upon a proper performance of the mandate the agent disappears from the picture and incurs no liability in respect of the contract concluded on the principal’s behalf (see generally Totalisator Agency Board, OFS v Livanos 1987 (3) SA 283 (W); Joubert Die Suid-Afrikaanse Verteenwoordigingsreg (1979) 1; and Van der Merwe et al Contract General Principles 4ed (2012) 218). Accordingly, although the principal is not personally a party to the actual formation of the contract with the third party (in that sense he or she is not a “contractant” – Van der Merwe et al Contract General Principles 218), ultimately the parties to the contract are the principal and the third party in that they are the persons carrying the rights and duties arising from the contract. Viewed from another angle, the principal is a party to the contract since he or she, represented by the agent, participated in the conclusion thereof (De Wet and Van Wyk De Wet en Van Wyk Die Suid-Afrikaanse Kontraktereg en Handelsreg 5ed (1992) 129).
    In the case of indirect representation someone (the representative or intermediary) is instructed by another (the principal) to conclude an agreement with a third party, in the representative’s own name, on the understanding that (i) the rights under the agreement are to be ceded to the principal by the representative, and (ii) the principal is to assume the obligations arising from the agreement and indemnify the representative against any liability incurred by the latter. In this scenario the representative is a party to the contract under his or her own name, and can be held liable by the third party to fulfil the contractual obligations imposed on the representative (Joubert Die Suid-Afrikaanse Verteenwoordigingsreg 1–2; and Van der Merwe et al Contract General Principles 228). The contract is concluded with the representative, not the principal, and there is no requirement that the representative’s arrangement with the principal be disclosed to the third party at any stage.
    In the indirect representation situation the principal is not a party to the agreement entered into by the representative. Accordingly, in terms of the general principles of contract the principal has no rights or obligations under the agreement in question, and cannot enforce or be held bound to the terms of the agreement. However, this is where the doctrine of the undisclosed principal creates an anomaly. In terms thereof the principal may without a cession of rights step forward, asserting to be the real creditor under the agreement, and claim performance from the third party. In turn, the third party may, after becoming aware of the identity of the (previously undisclosed) principal, exercise an irrevocable election to hold either the principal or the representative to the contract (Kahn Contract and Mercantile Law Vol 1 2ed (1988) 883; Van der Horst Die Leerstuk van die “Undisclosed Principal” (1971) 28–62; and Joubert Die Suid-Afrikaanse Verteen-woordigingsreg 52).
    Despite numerous attempts over the years by both academics and the courts (see the exposition by Joubert Die Suid-Afrikaanse Verteen-woordigingsreg 60; and the references in Cullinan v Noordkaaplandse Aartappelkernmoerkwekers Koöperasie Bpk 1972 (1) S 761 (A)) “no really satisfactory, consistent or logical jurisprudential basis has been proffered for the doctrine of the ‘undisclosed principal’” (Karstein v Moribe 1982 (2) SA 282 (T) 299; and see also Sasfin Bank Ltd v Soho Unit 14 CC t/a Aventura Eiland 2006 (4) SA 513 (T) par 14). It is generally accepted that the doctrine is “at complete variance with the basic principles of the law of contract and justifiable only on grounds of commercial convenience” (Karstein v Moribe supra 299; Siu Yin Kwan v Eastern Insurance Co Ltd [1994] 1 All ER 213 (PC) 220; and see also Bhana “Should the Doctrines of the ‘Undisclosed Principal’ or ‘Piercing the Corporate Veil’ Determine the locus standi of a Party to Sue in terms of a Contract? The Conundrum of Botha v Giyose t/a Paragon Fisheries” 2010 127 SALJ 5 12). It is nevertheless part of our law (Cullinan v Noordkaaplandse Aartappelkernmoerkwekers Koöperasie Bpk supra 767; Karstein v Moribe supra 299; and Sasfin Bank Ltd v Soho Unit 14 CC t/a Aventura Eiland supra par 14).
    It is usually said that the undisclosed principal is in a position similar to a cessionary when he or she comes to the fore and seeks to enforce the contractual rights against the third party (Cullinan v Noordkaaplandse Aartappelkernmoerkwekers Koöperasie Bpk supra 768H; Sasfin Bank Ltd v Soho Unit 14 CC t/a Aventura Eiland supra par 21; and Van der Merwe et al Contract General Principles 228). A fictional cession is presumed, since the principal’s right to intervene is not based on any actual cession (Joubert Die Suid-Afrikaanse Verteenwoordigingsreg 58). The third party’s right to sue the principal is construed as a right arising by operation of law (Joubert Die Suid-Afrikaanse Verteenwoordigingsreg 63). When the principal steps forward to enforce the contract and the third party decides to sue the principal, the intermediary is released from all the rights and duties flowing from the contract and a cession of rights and an assignment of obligations are deemed to have taken place (Sasfin Bank Ltd v Soho Unit 14 CC t/a Aventura Eiland supra par 27). In this respect the position is similar to the situation where, by reason of the “huur gaat voor koop” rule, a landlord disposes of the leased premises and the new owner steps into the shoes of the previous owner and becomes the new landlord (Sasfin Bank Ltd v Soho Unit 14 CC t/a Aventura Eiland supra par 22).
     It has also been said that in terms of the doctrine the representative and the third party create vincula iuris between themselves by virtue of the contract entered into in their own names, as well as alternative vincula iuris between the latter and the undisclosed principal (Botha v Giyose t/a Paragon Fisheries (SCA) unreported case no 447/06 (31 May 2007) par 8, quoting Wanda “Agency and Representation” LAWSA Vol 1 2ed (2003) par 228 and 231). It is debatable whether this explanation is dogmatically sound (Dendy “Agency and Representation” LAWSA Vol 1 3ed (2014) par 178; and Taljaard “Die Toevallingsbeginsel in Belastingreg in die Konteks van die Undisclosed Principal-leerstuk” 2005 Stell LR 313 316), but is unnecessary to dissect this further. What is important for present purposes is that, although both the principal and the third party may enforce their contractual rights against each other, this does not mean that a contract between the two exists. The contract exists between the representative and the third party, without the principal being a party thereto. As Joubert (Die Suid-Afrikaanse Verteenwoordigingsreg 61) explains:
“Ons moet … aanvaar dat die kontrak tussen die derde en die verteenwoordiger tot stand kom. Die prinsipaal is ook aanspreeklik maar nie op grond van enige kontrak tussen hom en die derde nie. Dit is onjuis om van die feit dat dat daar vir hom ’n verbintenis uit die kontrak van die verteenwoordiger ontstaan, af te lei dat hy ’n kontraksparty is.”
    Van den Heever AJ, put it as follows in Sasfin Bank Ltd v Soho Unit 14 CC t/a Aventura Eiland (supra par 34):

“The fact that an undisclosed principal can step forward and enforce rights in terms of an agreement entered into between an intermediary and a third person does not concern the acceptance of an offer or the conclusion of a contract. The undisclosed principal does not acquire the right to sue the third party by reason of a contract entered into between the third party and the undisclosed principal. That much is clear. The contract comes into existence between the third party and the intermediary and not between the third party and the undisclosed principal.”
    The doctrine of the undisclosed principal has no application in cases of direct representation, even if the identity of the principal is not made known (Springfield Omnibus Service Durban CC v Peter Maskell Auction CC 2006 (4) SA 186 (N) par 11; and Dendy LAWSA Vol 1 3ed (2014) par 174). Implied suggestions to the contrary in earlier cases (Allen v Du Preez 1950 (1) SA 410 (W); and Edelson v Glenfields Estates (Pty) Ltd 1955 (2) SA 527 (E)) have been criticised convincingly (Dendy LAWSA Vol 1 3ed (2014) par 174 fn 1; and Springfield Omnibus Service Durban CC v Peter Maskell Auction CC supra par 10–11). Generally stated, an agent may contract on behalf of an unnamed or unidentified principal (see Kahn “The Unnamed Principal” 1956 73 SALJ 9; Dendy LAWSA Vol 1 3ed (2014) par 136; and Joubert Die Suid-Afrikaanse Verteenwoordigingsreg 32), but this must not be confused with the doctrine of the undisclosed principal. In the latter situation the representative contracts in his or her own name as a party to the contract, while in the former the contract is concluded as an agent for and on behalf of a principal whose identity is not revealed. (The approach that the representative of an undisclosed principal acts in his or her own name has been questioned on the basis that if the representative is not acting as agent “he has no principal, disclosed or undisclosed” – Kerr The Law of Agency 4ed (2006) 210 fn 13. However, what this overlooks is that the representative acts in his or her own name precisely because he or she is instructed to do so by a principal.)
    A key feature of the doctrine of the undisclosed principal is that at the time of conclusion of the agreement with the third party the representative must have the undisclosed principal’s authority to enter into the contract, and must act within the scope of such authority (Durity Alpha (Pty) Ltd v Vagg 1991 (2) SA 840 (A) 843A). The expression “authority” in this context is misleading and is not to be equated with the authority of an agent in cases of direct representation (Dendy LAWSA Vol 1 3ed (2014) par 176). The undisclosed principal’s representative is not an agent clothed with authority to act for and on behalf of the undisclosed principal. The representative is in the position of a mandatary and what is required from the undisclosed principal is no more than a mandate or instruction to act (Van der Merwe et al Contract General Principles 228).
    It has been held that the doctrine of the undisclosed principal must not be extended more than is necessary in the interests of justice, given its anomalous nature (Karstein v Moribe supra 293, quoting with approval Kerr The Law of Agency 2ed (1979) 206). It is not clear, however, exactly what the parameters are. In Cullinan v Noordkaaplandse Aartappelkernmoer-kwekers Koöperasie Bpk (supra 770) the Court considered it “undesirable” to extend the scope and application of the doctrine so as to permit an agent to contract on behalf of more than one undisclosed principal. The key consideration was the third party’s potential prejudice: if representing more than one undisclosed principal was permitted the third party may be placed in a position where he or she could possibly face multiple creditors (and multiple debtors if the third party elected not to proceed against the representative), something not foreseen at the time when the contract was concluded. In Karstein v Moribe (supra 299) Ackermann J, expressed the opinion that much could be said for the view that the limitation of the undisclosed principal’s right to intervene is based on broad considerations of equity. However, referring to Cullinan v Noordkaaplandse Aartappelkern-moerkwekers Koöperasie Bpk (supra) the learned judge remarked that the approach underlying that judgment, namely that the doctrine ought to be excluded where it could result in prejudice to the third party unforeseen by him or her at the time of entering into the agreement, would satisfactorily explain the cases where the undisclosed principal’s intervention was excluded on grounds other than an express or implied term of the contract. Ackermann J’s view has been described as “slippery” (Kerr “Undisclosed Principals: A New Development” 1982 45 THRHR 418), but it is respectfully submitted that it certainly suffices as a general principle. Obviously no hard and fast rules can be laid down when and under what circumstances the doctrine ought to be excluded. One has to be mindful of the fact that the doctrine exists because of “commercial convenience”. There is clearly no reason for it to be excluded where its application accords with normal commercial practice; by the same token it should not be allowed to thwart commercial dealings, stifle economic activity or cause commercial inconvenience.
    It is important to note that in situations where the undisclosed principal is prohibited from making an appearance and enforcing the contract, the validity of the transaction in question is not affected. The contract remains enforceable between the parties thereto; all that happens is that the undisclosed principal cannot enforce the contract and the third party cannot elect to hold him or her to the contract.
3
Section  2(1)  of  the  Alienation  of  Land  Act
The section reads as follows:
“No alienation of land after the commencement of this section shall, subject to the provisions of section 28, be of any force or effect unless it is contained in a deed of alienation signed by the parties thereto or by their agents acting on their written authority.”
    Simply put, the provision requires that in the case of an agreement of sale of land all the essential and material terms of the agreement must be recorded in writing, and the relevant document(s) must be signed by the parties themselves or their agents acting on the parties’ written authority (Meyer v Kirner 1974 (4) SA 90 (N) 97). The Act does not define the expression “parties” but in the context of section 2(1) it evidently refers to the persons carrying the rights and duties arising from the agreement, having participated in concluding the deed of alienation either personally or through agents acting on their behalf.
     An extensive analysis and critical evaluation of the formalities legislation is unnecessary for the purposes of the note. Suffice it to state that, according to the courts, the purpose is to avoid, as far as possible, uncertainty and disputes concerning the contents of sale of land agreements and to counter malpractices (Neethling v Klopper 1967 (4) SA 459 (A) 464E–G), including the temptation to commit perjury and fraud (Da Mata v Otto 1971 (1) SA 763 (T) 772A). The legislature was obviously mindful of the fact that such agreements are “generally transactions of considerable value and importance and that the terms and conditions attached thereto are often intricate” (Johnston v Leal 1980 (3) SA 927 (A) 939C).
    It has been held that the prescribed formalities are based on considerations of public policy and were not introduced for the advantage of any class of persons (Da Mata v Otto supra 772; Boshoff J, referring to s 1(1) of the General Laws Amendment Act 68 of 1957 (a predecessor of s 2(1) of the Alienation of Land Act); and see also Meyer v Kirner supra 97). Explaining the consequences Boshoff J, stated the following in Da Mata v Otto (supra 772):
“Seeing that sec. 1 (1) was introduced on grounds of public policy it is not competent for any of the parties to such a contract, either expressly or impliedly, to waive its requirements and it is also not possible in law for a person to allege any kind of principle which precludes him from alleging the invalidity of that which the statute has on the grounds of general public policy enacted shall be of no force and effect. … It would seem that the Court has no general equitable jurisdiction which overrides public policy and statutory requirements in this regard.”
    In this respect Boshoff J, referred to the following observation of Steyn CJ, in Trust Bank van Afrika Bpk v Eksteen (1964 (3) SA 402 (A) 411):

“Dit is ’n erkende beginsel van ons reg dat wat by direkte optrede in stryd met ’n wetlike voorskrif van nul en gener waarde sou wees, nie deur indirekte optrede geldig gemaak kan word nie. So ’n voorskrif wat teen ’n bepaalde transaksie gerig is, tref ook enige optrede wat die voorskrif sou verydel. Geldigheidsvereistes kan daarom bv nie deur gesimuleerde voldoening, nabootsing van ’n andersoortige kontrak, enige waarborg van nakoming, by wyse van aparte onderneming of andersins, of enige ander optrede wat hulle sou verydel, omseil word om aan ’n nietige transaksie geldigheid of wesentlike afdwingbaarheid te verleen nie.”
    These dicta must be properly understood. Neither Boshoff J, nor Steyn CJ, held that courts will disregard every transaction or arrangement involving the direct or indirect disposal of land if the outcome thereof is that s 2(1) of ALA need not be complied with. Accordingly, the parties to an agreement of service may agree that the employee’s remuneration is to comprise the transfer of land, and such agreement is enforceable even if it is not signed by the employee (Lograd Properties (Pty) Ltd v Padachy 1988 (3) SA 541 (D)). Similarly, an agreement of sale of a share in a partnership need not comply with section 2(1), even if the main objective of the exercise is to enable the purchaser to acquire the immovable properties owned by the partnership (Desai v Desai 1993 (3) SA 874 (N) – an appeal against the judgment was upheld, but not on this point: Desai v Desai 1996 (1) SA 141 (A)). What Boshoff J, and Steyn CJ, made clear, however, is that the parties to an agreement of sale of land may not design and/or implement some scheme or mechanism intended specifically to bypass the provisions of the formalities legislation surreptitiously. Such arrangement will not be countenanced by the courts.

     It is submitted that the statements expressed by Boshoff J, and Steyn CJ, in Da Mata v Otto (supra) and Trust Bank van Afrika v Eksteen (supra) respectively do not in any way restrain the application of the doctrine of the undisclosed principal in the context of sale agreements of land. The doctrine is not a scheme or mechanism concocted by a party to escape from the formalities legislation; it is a set of legal principles that exists for sound commercial reasons. It does not constitute malpractice or fraud to enter into a contract of sale of land as a representative for an undisclosed principal, and doing so does not in any way frustrate the policy of ALA. No uncertainty about the contents of the agreement of sale arises, and the fact that the undisclosed principal may appear and sue on the contract does not in any way vary the terms of the contract. The undisclosed principal is deemed to be a cessionary and, as in the case of cession, there is no mistake about who the parties to the contract are (Cullinan v Noordkaaplandse Aartappelkernmoerkwekers Koöperasie Bpk (supra) 768; Sasfin Bank Ltd v Soho Unit 14 CC t/a Aventura Eiland (supra) par 19).
     In view of the above it is submitted that section 2(1) of ALA is to be applied as follows in cases of direct and indirect representation:

(a)
Being an essential term of the contract of sale of land the identity of the parties must appear from the document(s) comprising the written deed of sale (Levin v Drieprok Properties (Pty) Ltd 1975 (2) SA 397 (A) 408). This means:

(i)
In cases of direct representation the identity of the principal and the third party must appear from the contract; the agent, not being a party to the contract, need not be named specifically (Odendaal v Maartens 1979 (4) SA 237 (T)) but it must be clear that the person who signed for the principal did so as his or her agent (SAI Investments v Van der Schyff NO 1999 (3) SA 340 (N)).
(ii)
In an undisclosed principal scenario the representative and the third party must be identified since they are the parties to the agreement of sale. The undisclosed principal, not being a party to the contract, need not be named and his or her identity need not be disclosed in writing when he or she makes an appearance.

(iii)
As a general rule it is possible to contract as an agent on behalf of an unnamed or unidentified principal (Marais v Perks 1963 (4) SA 802 (E); and Kahn 1956 SALJ 9) and, if the agreement is in writing, oral evidence may be led to identify the principal (Muller v Pienaar 1968 (3) SA 195 (A) 204). However, contracting as an agent on behalf of an unnamed or unidentified principal is not possible in the case of an agreement of sale of land since the formalities legislation (s 2(1) of ALA) renders such an agreement invalid if the principal (a party to the agreement) is unnamed or not identified in the written deed (Van Rensburg and Treisman The Practitioner’s Guide to the Alienation of Land Act 40). Oral evidence to cure the defect is not permitted (Mineworkers’ Union v Cooks 1959 (1) SA 709 (W); Kruger v Rheeder 1972 (2) SA 391 (O) 394; Levin v Drieprok Properties (Pty) Ltd supra 408; and see also Muller v Pienaar supra 204). (It has been held that where an agent contracts as agent on behalf of an unnamed principal he or she may incur liability on the contract as a principal – and hence be a party to the contract – depending on the construction of the agreement, read with all admissible evidence: see Allen v Du Preez (supra) and Edelson v Glenfields Estates (Pty) Ltd (supra). This approach has been rejected by both academics (Kahn 1956 SALJ 9; Hunt Annual Survey of South African Law 171; De Wet and Van Wyk De Wet en Van Wyk Die Suid-Afrikaanse Kontraktereg en Handelsreg 101 fn 31; and 125 fn 159) and the courts (JPS Nominees (Pty) Ltd v Kruger 1976 (1) SA 89 (W) 92; and Springfield Omnibus Service Durban CC v Peter Maskell Auction CC supra par 12). Clearly, where an agent concludes an agreement with the unmistaken intention of doing so as agent on behalf of someone else, and the third party enters into the agreement fully aware that the agent acts with that intention, neither the agent nor the third party can be heard to say that the agent in fact contracted as a principal.)
(b)
An agreement of sale of land must be signed by the parties or their agents acting on their written authority. Thus:

(i)
In the undisclosed principal situation the agreement must be signed by the representative and the third party, being the parties to the agreement. Alternatively, their agents may sign on their behalf if authorised to do so in writing. The undisclosed principal need not sign, not being a party to the agreement. The representative may sign without having the written authority of the undisclosed principal since the representative signs in his or her capacity as a party to the agreement and not as an agent for and on behalf of the undisclosed principal.

(ii)
In cases of direct representation the agent must have the principal’s written authority to sign, such authority to exist at the time of signature.
4
Section  16  of  the  Transfer  Duty  Act  40  of  1949
Section 16(1), prior to its amendment by the Revenue Laws Amendment Act 45 of 2003, stipulated that, where a property was sold to a person acting for some other person, the person so acting had to disclose to the seller or his agent the name and address of the principal immediately upon conclusion of the agreement of sale (if the sale was by private treaty) and immediately after acceptance of the offer by the auctioneer (if the sale was by auction). Non-compliance with subsection (1) had the consequences set out in subsection (2): the sale was not void but the agent was for the purposes of payment of transfer duty presumed to have acquired the property personally unless the contrary was proved. In this respect section 16(1) differed from pre-Union statutes which stipulated in essence that a sale of land, otherwise than by auction, was void if the purchaser concluded the agreement as an agent on behalf of an unnamed or unidentified principal (see s 30 of the Transfer Duty Consolidation and Amendment Act 5 of 1884 (C); s 28 of the Transfer Duty Proclamation 8 of 1902 (T); s 47 of the Transfer Duty Ordinance 12 of 1906 (O); and s 7 of Act 7 of 1903 (N)).
    The aim of the pre-Union statutes was to prevent property speculators from evading payment of transfer duty by buying properties ostensibly on behalf of principals, while in fact none existed; having concluded the sales they would re-sell to third parties at a higher price and then declare the latter to be their principals under the first transactions (Steenkamp v Kruger (1877) 7 Buch 45; and Gounder v Saunders 1935 NPD 219). Presumably this was also the intention underlying section 16 of the Transfer Duty Act. However, a problem arose reconciling section 16 with the pre-Union statutes since the latter had not been repealed when section 16 became law. In Wendywood Development (Pty) Ltd v Rieger (1971 (3) SA 28 (A)) the Appellate Division purported to solve the matter by deciding that section 30 of the Cape statute concerned unnamed principals, whereas section 16 of the Transfer Duty Act dealt with undisclosed principals. The “solution” was referred to with approval in Cullinan v Noordkaaplandse Aartappelkernmoerkwekers Koöperasie Bpk (supra 768), but is criticised by academics on the grounds that s 16 cannot cover the undisclosed-principal scenario since it refers to a person acting for someone else (Afrikaans text: “iemand wat namens iemand anders optree”), evidently referring to direct representation as opposed to indirect representation (De Wet and Van Wyk De Wet en Van Wyk Die Suid-Afrikaanse Kontraktereg en Handelsreg 102; and see also Dendy LAWSA Vol 1 3ed (2014) par 13). Based on this approach s 16 therefore has to relate to a sale agreement concluded by an agent on behalf of an unnamed or unidentified principal. The problem, however, is that this brought s 16 in direct conflict with the pre-Union in terms of which a sale of land entered into by an agent on behalf of an unidentified principal was void and was not validated if the agent subsequently disclosed the principal’s identity. The parties could of course perform their obligations under the contract without challenging its invalidity, but it is unlikely that the legislature contemplated performance under a void contract when it enacted s 16(1). Nowadays a sale agreement not complying with the formalities legislation is deemed to be valid ab initio if the purchaser has rendered performance in full and has taken transfer (s 28(2) of ALA), but this was not the case in 1949 when the Transfer Duty Act was passed.

    The pre-Union statutes were repealed by the Pre-Union Statute Law Revision Act 36 of 1976 and reconciling them with section 16 of the Transfer Duty Act is no longer an issue. However, the question remains whether s 16(1) concerns an undisclosed principal at all. As stated earlier, the section was amended in 2003. Currently it reads as follows:
“(1)
Where property is sold to a person who is acting as an agent for some other person, the person so acting as agent shall disclose to the seller or his or her agent the name and address of the principal for whom he or she acts, and furnish the seller or his or her agent with a copy of the documents appointing him or her as agent –
(i)
if the sale is by auction, on the day of acceptance by the auctioneer of his or her offer; or 

(ii)
if the sale is otherwise than by auction, on the day of conclusion of the agreement of sale.”
    According to an explanatory memorandum issued by SARS at the time, the 2003 amendments were “aimed at curbing artificial transactions whereby persons use nominees to avoid transfer duty” (author’s own italics) www.sars.gov.za/AllDocs/LegalDoclib/ExplMemo/LAPD-LPrep-EM-2003-01%20%20Explanatory%20Memorandum%20Revenue%20Laws%20Amendment%20Bill%202003.pdf (accessed 2015-01-04)). The reference to nominee transactions is somewhat surprising. If Wendywood Development (Pty) Ltd v Rieger (supra) and Cullinan v Noordkaaplandse Aartappelkern-moerkwekers Koöperasie Bpk (supra) were decided correctly, section 16(1) (as worded originally) concerned undisclosed principals, not nominees, and it is not clear how the relatively minor changes introduced by the 2003 amendments transformed the provision so that it now applies to nominee transactions and not undisclosed principals. In fact, if the intention was to cover nominee sales the wording of the provision is unfortunate in that in such transactions the purchaser enters into the sale agreement in his or her own name and not as an agent for the nominee (Hughes v Rademeyer 1947 (3) SA 133 (A); and Botha v Van Niekerk 1983 (3) SA 513 (W)).
    Perhaps the best is to follow a pragmatic approach and simply accept that section 16(1), inelegantly worded as it is, aims to cover situations where a purchaser acts for someone in the background, be it an undisclosed principal, a nominee or even an unnamed principal. However, for present purposes the matter need not be analysed further. It suffices to state that s 16 is intended to protect the fiscus and does not in any way affect the substantive law relating to the sale of land. To the extent that the section applies to an undisclosed principal there is no absolute duty on the representative to disclose the principal’s identity within the time frames laid down in the section. Non-disclosure would merely mean that the purchaser is liable for payment of transfer duty, unless it is proved that the property was actually acquired for an undisclosed principal. Such proof will obviously be forthcoming when the principal appears and seeks transfer of the property.
5
Case  law
(a)
Grossman  v  Baruch  (1978  (4)  SA  340  (W))
An offer to purchase a property, contained in an estate agent’s standard document, was addressed to “The Seller” of the property. The words “Accepted by the seller” appeared at the foot of the offer, and there was a space for the seller’s signature above the printed word “Seller”. The signature in the space was that of W, the estate agent appointed by the plaintiff, but there was nothing indicating that W had signed for and on behalf of anyone else. The plaintiff sought to enforce the agreement as the true principal and seller, alleging that he had accepted the offer acting through his authorised agent (W).
    The defendants noted an exception on the basis that, to the extent that W had acted as an agent for an undisclosed principal (namely the plaintiff), the latter could derive no benefit from the contract since the formalities legislation (s 1(1) of the Formalities in respect of Contracts of Sale of Land Act 71 of 1979, the predecessor of s 2(1) of ALA) had not been complied with. It was argued that because of the provisions of the Act no evidence could be led to identify the true seller, said to be the plaintiff.
    The exception was upheld. Coetzee J, found that the Appellate Division had in both Muller v Pienaar (supra) and Levin v Drieprok Properties (Pty) Ltd (supra) decided that because of the formalities legislation the identities of the parties had to appear ex facie the written deed of sale. Since the identity of the plaintiff did not so appear the defendants’ contentions were correct.
    With respect, the exception ought to have been dismissed. Coetzee J, appears to have lost sight of the distinction between sale agreements concluded by representatives of undisclosed principals and those entered into by agents on behalf of unnamed principals. As explained above in the latter instance, the agreement is void because the identity of the principal does not appear from the written deed, and oral evidence is not permissible to establish his or her identity. Coetzee J, did not explicitly express a view on the validity of the agreement in question, not being called upon to do so considering the manner in which the exception was framed. The problem, however, is that the Court was faced with an exception based on the premises that W had represented an undisclosed principal; yet Coetzee J, dealt with the matter as if W had acted as an agent on behalf of an unnamed principal. In so doing the learned judge overlooked two cardinal aspects of the doctrine of the undisclosed principal, namely (i) the undisclosed principal is not a party to the contract of sale – the parties are the representative and the third party – and (ii) after conclusion of the agreement the undisclosed principal is entitled to make an appearance and enforce the transaction. The formalities legislation has no impact on these aspects of the doctrine, and nothing in the legislation dictates that the identity of the undisclosed principal, not being a party to the agreement, has to be stated in the contract. That being the case adducing evidence to establish his or her identity is not required; in fact, it is uncalled for.
    It is respectfully submitted that Coetzee J’s judgment is incorrect to the extent that it suggests that, when a representative enters into an agreement of sale of land for an undisclosed principal, the latter cannot appear and enforce the sale because his or her identity is not contained in the written deed, and no evidence may be led to establish it. The reliance on Muller v Pienaar (supra) and Levin v Drieprok Properties (Pty) Ltd (supra) was misplaced since the plaintiff was said to be an undisclosed principal, not an unnamed principal.
    Dendy (LAWSA Vol 1 par 184) contends that Grossman “conform(s) to the current policy of the law to limit the operation of the doctrine (of the undisclosed principal”). I beg to differ. As explained above there is no reason in principle why the doctrine of the undisclosed principal ought not to apply in the context of sale of land agreements. There are instances where the doctrine is excluded, but such exclusion depends on the facts of a particular case – see the discussion in paragraph 2 above. It is not excluded from sale-of-land agreements simply because such agreements must be in writing and signed.
    Relying on Grossman Broome J, made the following obiter remark in Durity Alpha (Pty) Ltd v Vagg (1989 (4) SA 1066 (N) 1070):
“Thus if Tongaat had, for instance, sold an immovable property to Ironmongers under a written agreement reflecting the purchaser as Ironmongers, it would not be competent for plaintiff to step in and demand transfer on the basis that it was Ironmongers’ undisclosed principal. No evidence could be led to identify plaintiff as the purchaser.”
    With respect, this dictum is not correct for the reasons stated above.

(b)
Mills  NO  v  Hoosen  2010  (2)  SA  316  (W)
The appellant, the executor of a deceased estate, had conferred a written power of attorney on K to administer and liquidate the estate. One of the assets in the estate was a property in Johannesburg. Acting under the power of attorney K appointed an auctioneer (C) to sell the property by public auction. The respondent was the successful purchaser. An agreement of sale was signed by the respondent and K, reflecting the latter as the seller and the provisional trustee/liquidator/executor of the deceased estate.
    The appellant subsequently received a better offer and repudiated the sale, contending that it was invalid by reason of non-compliance with section 2(1) of ALA. It was argued that the true seller (namely the appellant) had not been identified in the deed of sale and was not identifiable by admissible evidence. On the face of the agreement K was reflected as the seller, and there was nothing indicating that he had accepted the offer in a representative capacity.
    The respondent maintained that the identification of the incorrect person as the executor was immaterial as it was clear that the true seller was the deceased estate. Alternatively, it was submitted that if one read the sale agreement with the power of attorney it was clear that the true seller was the appellant and not K.
    The trial Court found for the respondent, but the appellant was successful on appeal. The Full Bench rejected the respondent’s main argument on the grounds that a deceased estate has no legal personality and cannot be the seller of the assets in the estate. The alternative contention was rejected by reason of the fact that it was not permissible to have regard to K’s power of attorney to determine the identity of the seller since the document was not incorporated by reference into the deed of sale.
    The dispute was not argued on the basis of the doctrine of the undisclosed principal. It appears to have been common cause that K had been contracted as an agent on behalf of an unnamed principal, without any indication that he signed the agreement in a representative capacity. On this basis the judgment cannot be faulted. However, in the course of reasoning Masipa J, made the following observation (par 13), referring to Grossman v Baruch:
“It is well established that, in order to comply with the provisions of s 2(1) of the Act, the essential terms of the sale, including the identity of the parties (that is, of the principals), must appear ex facie the written document embodying the sale. If evidence dehors the agreement is necessary to establish the identity of the seller, the agreement is invalid. The section does not permit an undisclosed or unidentified principal to be a party to the sale. Thus when an agreement is signed by an agent, with nothing to indicate that he was signing as agent of the seller, the agreement of sale would be invalid.”
    Mills NO v Hoosen was referred to in Quinella Trading (Pty) Ltd v Minister of Rural Development (2010 (4) SA 308 (LCC)), the latter Court (seemingly) approving the dictum quoted above. It is respectfully submitted, however, that the dictum is incorrect in so far as it refers to an undisclosed principal – see the comments on Grossman above.
(c)
Pretoria  East  Builders  CC  v  Basson  (2004  (6)  SA 15  (SCA))
The matter concerned the sale of a property situated in a development complex. The owner (Infogold) was in the process of having a house constructed on the property. The developer was P and its project manager was B. Before completion of the house P, represented by B, sold the property to the respondent who at that stage was unaware that the owner was in fact Infogold. P later cancelled the sale, following which the respondent sought an order that the property be transferred to him. Infogold’s stance was that it had not been a party to the sale and that it had no intention of transferring the property to the respondent. The respondent maintained that Infogold was bound to the sale as the undisclosed principal of P. Counsel for the respondent, referring amongst others to Grossman v Baruch (supra) and Durity Alpha (Pty) Ltd v Vagg (supra), addressed the Court on the question whether section 2(1) of the Act precluded the application of the doctrine of the undisclosed principal in a sale of land transaction since the identity of the principal has to be stated in the written deed of alienation. However, Jones AJA found it unnecessary to consider the point since there was no evidence suggesting that Infogold had authorised either P or B to act as its agent in selling the property. Thus the question was left undecided.
6
Conclusion
The submissions put forward in the note are the following:

(a)
An agreement of sale of land signed by someone acting as an agent for and on behalf of the seller or purchaser (direct representation) is void if the identity of the principal is not determinable from the document(s) comprising the written deed of sale. This is a case of an unidentified or unnamed principal, and has nothing to do with the doctrine of the undisclosed principal. 

(b)
An agreement of sale of land entered into by someone in his or her own name but actually for the benefit and on the instructions of an undisclosed principal (indirect representation) is not invalidated by section 2(1) of ALA on the grounds that the identity of the principal is not disclosed in the deed of sale. The provision does not prohibit the application of the doctrine of the undisclosed principal in such instances.

(c)
Judgments at variance with the submissions in (a) and/or (b) are incorrect.

(d)
The doctrine of the undisclosed principal is not applied in instances where policy considerations dictate that it ought to be excluded. It is not excluded solely because the transaction to which it relates is an agreement of sale of land. It may well be barred from applying to a particular contract of sale of land but whether or not this should be done will depend on the facts and circumstances of the relevant transaction. If the doctrine is excluded it does not follow, however, that the contract as such is invalid. It merely means that the undisclosed principal will not be allowed to enforce the contract and the third party cannot elect to sue the undisclosed principal on the contract when he or she makes an appearance.

(e)
Section 16 of the Transfer Duty Act, to the extent that it applies to sale of land agreements concluded by representatives of undisclosed principals, does not in any way affect the substantive law governing the application of the doctrine of the undisclosed principal in such agreements.
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