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SUMMARY

The number of refugees and internally displaced persons (IDPs) in Burundi have escalated due to on-going human rights violations. This article interrogates the protection of refugees and IDPs’ rights in post-conflict Burundi. It seeks to trace the root causes of Burundi’s sullied human-rights record over 53 years since independence from Belgium in 1962. The post-conflict government has not succeeded in establishing accountability for these violations and reparations to the victims who are refugees and IDPs and in putting to an end impunity which seems to be entrenched in Burundian society.
    The article critically analyses the results from interviewing 113 Burundians and non-Burundians and argues that there will be no political stability enduring peace and solution to refugee and the IDPs problem without addressing human-rights issues in a comprehensive manner. This article considers the application of “Ceased Circumstances Clauses” under the 1951 UN and OAU Refugee Conventions from the perspective of the South African and Tanzanian refugee laws, policies and case law. Particular attention is given to the tests and criteria that can be met before these clauses may be properly implemented. It proposes the model that can be designed in cessation of refugee status to ensure the protection of refugee rights as required by international law.
1
INTRODUCTION
Human-rights issues in the Great Lakes Region of Africa in general and Burundi in particular have grown exponentially and generated a significant number of refugees and internally displaced persons in the post-colonial era. Surprisingly, there is no comprehensive solutions to refugee and IDP problems due to political trivialities and protracted armed conflicts.

    For a long time the United Nations High Commissioner for Refugees (UNHCR)
 has been working in partnership with many governments worldwide to protect refugees. The UNHCR is empowered to lead and co-ordinate international activities to protect refugees who are faced with diverse problems.
 The UNHCR’s primary purpose is to safeguard the rights and wellbeing of refugees and strives to ensure that forcibly evicted persons in their countries of origin have the right to seek asylum and find safe refuge in other countries with the option to return home voluntarily, integrate locally or resettle in a third country.
 The refugee rights, however, may not be invoked in the case of prosecutions genuinely arising from non-political crimes or from acts contrary to the purposes and principles of the United Nations (UN).

    In legal context, the vulnerability of refugees and IDPs is recognisable under international humanitarian- and human-rights laws. Article 14(1) of the Universal Declaration of Human Rights (UDHR) for example, states that everyone has the right to seek asylum in other countries after fleeing from persecution.
 Although international humanitarian law applies only in the armed conflicts, however, protection is accorded to persons of foreign nationality and persons without any nationality, like refugees.
 Furthermore, special protection of refugees is provided for under the Fourth Geneva Convention and its Additional Protocols.
 Generally, refugees in states involving in armed conflict receive protection under the Fourth Geneva Convention and Additional Protocol I. The Convention recognises the vulnerability of refugees as aliens in the hands of the state party to the conflict.
 The Additional Protocol I to the Geneva Convention stipulates that:

“Persons who before the beginning of hostilities, were considered as stateless persons or refugees under the international instruments or under the national legislation of the state of refuge or state of residence, shall be protected persons within the meaning of Parts I and III of the Fourth Convention ...

    In terms of the Fourth Geneva Convention and its Additional Protocols refugees and IDPs are deemed “protected persons”. For example, the detaining power is under obligation not to treat aliens or refugees as enemies or persons who do not enjoy the protection of any state.
 Likewise, “protected persons” must not be arrested, prosecuted or convicted by the occupying power for acts committed or opinions expressed before the occupation except for breach of the laws and customs of war.

    Civilians who have taken direct part in hostilities and who fulfil the nationality criteria as set out in Article 4 of the Fourth Geneva Convention, remain protected persons within the meaning of the Convention.
 Equally, persons who do not fulfil the nationality criteria are protected under Article 3 common to the Geneva Conventions and Article 75 of Additional Protocol I applicable either as treaty law or customary law.
    Fundamentally, human-rights and humanitarian laws lay down obligations which state parties are bound to observe by becoming parties to international conventions and treaties. These parties assume their duties and obligations to respect, protect and promote human rights.
 Even where domestic jurisdictions fail to address gross violations of human rights, mechanisms and procedures for individual complainants are available at regional and international levels to ensure that human rights are respected and protected.
 Article 9 of the UDHR, for example, provides that “no one shall be subjected to arbitrary arrest, detention or exile”. As reiterated under Article 9 of the International Covenant on Civil and Political Rights (ICCPR),
 yet, arbitrary arrests, IDPs’ and refugees’ problems are prevalent in Burundi.

    This article deals with the protection of rights of Burundians and IDPs simultaneously. Although in spite of several peace and ceasefire agreements which aimed at national reconciliation and democratic governance, grave human rights violations remain unaddressed and in some cases have taken a turn for the worse
 and culminated into a significant number of refugees and IDPs. The article uses Burundi as a case study to reveal the flaws in the application of refugee laws with reference to repatriation and integration of refugees and IDPs (returnees). It examines the extent to which the protection of Burundian returnees’ basic rights have been promoted and respected and at the same time finding durable solutions in terms of their integration, security, social stability and economic self-sufficiency.
1 1
Protection  of  refugees

Protecting refugees is among the primary responsibilities of the receiving states. This has been affirmed in international and regional legal instruments such as the 1951 UN and 1969 OAU Refugee Conventions.
 Although there is an obligation to protect refugees at both international, regional and national levels, there is an emerging trend of “shutting doors” towards the protection of refugees’ initiatives.
 Fagen has revealed that state parties to the Refugee Conventions have been implementing programmes to repatriate refugees to their original countries of origin.
 The implementation of these programmes tend to leave returnees without a sustainable future. In the premise, the realisation of refugees’ rights is not smooth as was intended by the legislators.

    It is acknowledged that the protection of refugees under the UN 1951 Refugee Convention and regional treaties like the OAU Refugee Convention is not permanent or absolute. Refugee status, for instance, may be invalidated subject to the application of Article 1F of the 1951 Refugee Convention or “Exclusion Clauses” and “Ceased Circumstances Clauses”
 in order to limit the granting of asylum and a refugee status. In South Africa, for example, a person ceases to qualify for refugee status for the purposes of the Refugee Act if he or she becomes a citizen of the Republic of South Africa.
 Although the 1951 Refugee Convention has limitations on its temporal scope, however, its 1967 Protocol removed these limitations and thus gave the 1951 Refugee Convention a universal coverage. The Convention has since been supplemented by refugee- and subsidiary protection regimes in several regions to ensure the progressive development of international human-rights law.

1 2
Application of exclusion- and ceased-circumstances clauses
There are defects associated with the application of “Exclusion and Ceased Circumstances Clauses”. Given the nebulousness of the provisions of refugee laws and lack of coherency in state practice in dealing with refugee problems, the protracted armed conflicts in Burundi have created hostility and resentment between refugees and local communities in the receiving states due to what Musoke has identified as the flaws in the international conventions and treaties.

    Limiting the granting of asylum to refugees by the receiving states can be justified in at least three ways. Firstly, to deal with serious international crimes such as terrorism and other crimes, where the perpetrators of these crimes tend to seek asylum as a shield to avoid prosecution.
 Secondly, to repatriate refugees when the conditions in the countries of origin permit. Thirdly, allowing local integration. These limitations are in line with the application of “Exclusion and Ceased Circumstances Clauses”. However, in practice the application of these clauses have been interpreted and applied wrongly at the expense of genuine applicants whose rights become easily violated. This is contrary the human-rights and humanitarian norms.

1 3
Emerging trends in refugee protection and land  restitution  and  other  remedies
1 3 1
Legal  framework

The protection of refugees is a controversial subject. Refugees as will be defined hereunder are among the most vulnerable persons in the world whose rights can be easily violated.
 Although the 1951 Refugee Convention and its 1967 Protocol were adopted to protect refugees, in practice their rights are continually being violated. Throughout the 20th century, the international community set guidelines to ensure the adequate treatment of refugees and protecting their basic human rights.
    Protection of refugee rights can be traced way back to 1921 under the League of Nations with respect to international refugee problems that arose after the WWI and WWII. In July 1951, the UN Geneva Conference adopted the 1951 Convention which was later supplemented by the 1967 Protocol. These legal instruments define who refugees are and the kind of legal protection, other assistance and social rights refugees are entitled to. The 1951 Convention also defines refugees’ obligations to host countries and specifies certain categories of people, such as war criminals, who do not qualify for refugee status. In other words, receiving states must ensure that refugees’ fundamental rights are respected and protected.
    Initially the UN 1951 Refugee Convention was limited to protecting European refugees in the aftermath of WWII, but the 1967 Protocol expanded its scope as the problem of displacement spread around the world. The 1951 Convention has helped to motivate regions to enact treaties such as the 1984 Cartagena Declaration in Latin America, the 1969 OAU Refugee Convention in Africa and the development of a common asylum system in the European Union were among the initiatives designed to protect refugees. Thus, the 1951 Convention and 1967 Protocol supported by regional initiatives remain the cornerstone of refugee protection.

    In Africa for example, the OAU Refugee Convention is regarded as a foundation of refugee protection because it remains as an essential legal instrument in providing protection to large numbers of persons who are forced to flee their countries of origin due to extensive disruption of public order or violence. However, the problems of protracted armed conflicts and persecution in Africa in general, and Burundi in particular, have continued to cause displacements. It is in this perspective that an important issue of effectiveness of the OAU Refugee Convection can be raised.
    As the UNHCR asserts,
 refugee protection remains an urgent imperative for those who are forced to leave their own countries. The 1951 Convention and its 1967 Protocol are the global legal instruments explicitly covering the most important aspects of a refugee’s life. Pursuant to the UN Refugee Convention’s provisions refugees deserve as a minimum the same standards of treatment enjoyed by other people, like foreign nationals in a given country and, in many cases, the same treatment as nationals.
 Furthermore, the Convention also recognises the international scope of the refugee problems and the importance of international solidarity and co-operation in trying to resolve them.

1 3 2
Land  restitution  and  other  remedies

As stipulated in the legal framework of the Guidelines on the Right to a Remedy and Reparations for Gross Violations of Human Rights and Serious Violations of International Humanitarian Law (the Basic Principles) of 2005,
 right to truth, justice and other remedies for serious violations of international human rights and humanitarian laws are guaranteed in the major human-rights legal instruments. For example, Article 8 of the UDHR states that everyone has a right to an effective remedy by competent national tribunal if there is violation of the fundamental rights under the Constitution or any other law. Article 2 of the ICCPR obliges the state parties to guarantee the rights contained therein. The ICCPR specifies that state parties are under obligation to ensure that any person whose rights or freedoms have been violated, such person is entitled to remedies which must be enforced by competent judicial, administrative or legislative authorities in line with justice and fairness.

    Considering the concept of justice in Burundi, lack of progress towards truth and reconciliation in post-conflict Burundi calls for the restorative processes to be implemented in order to minimise land disputes, the influx of refugees and IDPs. Thus, truth and reconciliation are important mechanisms to buttress or entrench transitional justice.
    The post-conflict government, for instance, has failed to take into consideration the spiteful historical factors that have been encouraging internal displacements and refugee problems in Burundi. These include: the failure to harness and promote national cohesion and put in place comprehensive transitional-justice mechanisms of truth and reconciliation to deal with land restitution,
 past, current and future human-rights abuses. Binder and Murithi have argued that to reconcile Burundians, past human-rights violation and land issues must be dealt with in a comprehensive manner in order to minimise acts of violence and hostility.

    This article interrogates the human-rights challenges that are still facing post-conflict Burundi with specific reference to unresolved refugees and IDPs issues. In the landmark case of Ngirincuti v Secretary of State for the Home Department
 that involved an asylum seeker in the United Kingdom who had been gang-raped in Burundi and consequently contracted HIV, the court observed that, despite the prevalence of cases of rape, sex-related crimes and other serious international crimes, these crimes are rarely investigated and the perpetrators being brought to justice.
 This article is limited to the violation of refugee and IDP rights from an historical and legal perspective and in the context of post-conflict reconciliation and transitional justice.
2
THE  ROOTS  OF  THE  CONFLICTS  IN  BURUNDI
Burundi, which is a relatively small country in the Great Lakes Region of Central Africa used to be part of the Rwanda-Urundi Kingdom in Eastern-Central Africa before it became under European colonial rule.
 After the scramble for Africa at the Berlin Conference of 1885, the East African states of Rwanda-Urundi and Tanganyika (now Tanzania) fell under the Germans and referred to as German East Africa or Deutsch Ostafrika.

    The German colonial rulers introduced a system of indirect rule through Tutsi kings, chiefs and sub-chiefs.
 German colonial rule reinforced the Tutsi monarchical system under which kings and the Tutsi tribe in general dominated the Hutus and Twas ethnic groups.
 The Twas (or “pygmies”) are commonly believed to be the indigenous people of current Burundi and Rwanda. The Hutus were descendants of Bantu people who had lived in the area since time immemorial, while the Tutsis were Nilotic people from East Africa who invaded and conquered the Twas and Hutus around 14th century and established a feudal system of government.

    Under the feudal system, the Tutsi royalty were regarded as the political elites, landed-gentry and great cattle owners, while the Hutus and Twas were reduced to feudal serfs.
 In this socio-political setup Hutus and Twas became the source of cheap labour by doing manual work such as building roads, carrying luggage, collecting stones and timber for construction work, building public edifices and domestic work and manual labour on farms owned by German settlers.
 However, following the defeat of Germany in the First World War, Rwanda-Urundi was entrusted to Belgium under the mandates system of the League of Nations and later a trust territory under the Charter of the United Nations.
 Under the trusteeship system, Belgium was required to prepare the people of the trust territory for self-rule and eventual independence but very little was done in that regard. Instead the pre-colonial system of kinship was reinforced into a neo-feudal order founded on a rigid dichotomy between the Tutsi overlords and the Hutu serfs.

    Under Tutsi military regimes after Burundi’s independence gross violation of human rights subsisted.
 As Lemarchand has observed: “nowhere in Africa have human rights been violated on a massive scale and with such brutal consistency than in Burundi …
 Today, ten years after the adoption of the Post-Transitional Constitution of 2005, arbitrary detentions, extra judicial killings, torture and the ill-treatment of minorities continue unabated.

    The Burundi case reveals a continuum of human-rights violations that spreads across from colonial period to the post-independence era. The genesis of ethnic conflicts is rooted in the proliferation of land disputes, a massive internally-displaced population and an influx of refugees which affects not only Burundi but other countries that receive and host Burundian refugees. For example, the formation of military regimes through coup d’état as a form of dictatorship has created and prolonged the problems of ethnic-driven protracted armed conflicts, rebellion and counter-insurgency. These problems have been replicated in post-conflict Burundi as demonstrated in the attempted coup of 13 May, 2015. Although the coup has been justified based on the Constitutional Court’s incorrect interpretation of the Constitution on third term presidential mandate,
 it is a compelling evidence of the past unresolved issues.
 Likewise, there has been lack of political will to confront impunity for crimes committed under the previous military regimes that has failed to minimise armed violence and gross violations of human rights in post-conflict Burundi culminating into refugee and IDP problems.
3
THE PROBLEM OF REFUGEE AND INTERNAL DISPLACEMENTS IN BURUNDI
As stated earlier, refugee and internal displacements in Burundi are major problems associated with armed conflicts and gross violations of human rights.
 According to the Internal Displacement Monitoring Centre (IDMC), the number of IDPs resulting from armed conflicts reached approximately 27.1 million by the end of 2009.
 The UNHCR has revealed that there is an on-going shift in global-displacement trends while emphasising on the rapid growth of IDPs.
 For example, in the light of the IDMC Report of 2008, 100,000 IDPs in Burundi remain at the crossroads, while integration of refugees from exile poses socio-economic hurdles.

    The UN Refugee Convention of 1951 defines a refugee as:

“A person who is outside of his country of nationality and who, owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, and is unable or, owing of such fear is unwilling to avail himself of the protection of that country; or who is not having a nationality and being outside of his country of his former habitual residence as a result of such events, is unable or, owing to such fear is unwilling to return to it.”

The 1969 OAU Refugee Convention replicates the 1951 Convention wording and expands the definition as follows:
“The term ‘refugee’ shall also apply to every person who, owing to external aggression, occupation, foreign domination or events seriously disturbing public order in either part or the whole of his country of origin or nationality, is compelled to leave his place of habitual residence in order to seek refuge in another place outside his country of origin or nationality.”

    Having the definitions of refugee in mind, IDPs on the other hand, are persons who are forced to flee their homes but remain within their country’s borders.
Unlike refugees, IDPs do not cross an international border in order to find security in other countries.

    Although Burundi is a state party to the UN 1951 and 1969 OAU Refugee Conventions and signed the 2009 African Union Convention for the Protection and Assistance of Internally Displaced Persons in Africa (Kampala Convention), protection of refugees and IDPs in Burundi remains elusive. Since 1972, hundreds of thousands of Burundians fled their homes to escape mass killings due to the fighting between the Tutsi-led army and Hutu insurgent groups. Many Hutus were forcibly displaced internally, while others fled to other countries. For instance, after Buyoya’s second coup d’états of 1996, as Zeender contends, the conflicts were intensified in the southern part of Burundi.
 As part of a military strategy, Buyoya’s second military regime (a Tutsi-led government) ordered the relocation of hundreds of thousands of Hutu civilians into regroupment camps
 and as a result in the late 1990s over 800,000 or around 12 per cent of the population became IDPs.
 To date most of these refugees and IDPs have not been able to return to their homes or be reintegrated due to political instability and on-going human rights violations.

    Following the signing of peace and ceasefire agreements between the government and major insurgent groups, like CNDD-FDD, PALIPEHUTU as well as the election of the proposed national unity government in 2005, some refugees were allowed to return from exile and IDPs returned home.
 This article examines the extent to which integration of Burundian refugees and IDPs have been implemented in post-conflict Burundi and argues that the returnees’ integration processes are subject to an inquiry.

    In general terms, the procedures and arrangements to identify refugees must provide a guarantee against refoulement
 by ensuring that refugees who are entitled to legal protection are well protected. As the UNHCR has suggested, protection of refugees and respect for the principle of non-refoulement can be ensured only if the claims of refugee status and asylum are determined substantively and expeditiously.
 Zeender argues that most efforts have been directed towards assisting returning refugees. Between 2002 and 2009 over 500 000 Burundian refugees were repatriated mostly from Tanzania.
 However, reintegration of these refugees (returnees) in particular those who fled in 1972 have created unexpected challenges. In most cases returnees find that their land had been occupied, expropriated, sold or redistributed to illegal owners.
 For some returnees who managed to get back pieces of land, no title deeds were issued by the government to justify their legal ownership.
    This article interrogates unresolved issues in the context of post-conflict reconstruction and pending unresolved refugees and IDPs issues and advocates that these critical issues need to be resolved in a comprehensive manner or would have been resolved through comprehensive transitional justice mechanisms. This article articulates that the failure to acknowledge and consider reparations to refugees and IDPs is a failure to deal with the past injustices in Burundi.
    The major issue to ponder is whether Burundian refugees and IDPs’ rights are fully protected. The article interprets protection of human rights in the light of Burundian survivors (refugees and IDPs) and non-Burundians’ views and assessment as captured in interviews conducted in 2010 and 2011.
 Although there was a general agreement between Burundian and non-Burundian respondents on the issues of national healing and ending impunity while integration of refugees IDPs needs a comprehensive solution, this article limits itself to the findings of Burundian respondents.
4
SURVEY
Owing to refugee and IDP challenges in contemporary society and Burundi in particular, a study was undertaken in 2010 and 2011. Interviews were conducted in the local languages of Kirundi and Kiswahili, with translation into English; other interviews were conducted in English as some Burundians are fluent in English. Additionally, another survey was done with non-Burundians in the same context. The research findings were analysed and interpreted in a qualitative approach.

    It was revealed that the mass-killing incidents of 1961–1965, 1968–1969, 1972, 1988, 1993 and the politically-motived killings before and during the post-peace and ceasefire agreements have culminated into refugees and IDPs’ problems.

    A total number of 113 Burundian respondents participated in this study as summarised in Table 1 below.
	Variable
	Category
	Number (n=113)
	Per cent

	Mode of questionnaire administration
	Face to face
	72
	63.7

	
	Self-administered
	41
	36.3

	Sex of respondent
	Female
	41
	36.3

	
	Male
	72
	63.7

	Source of income
	Business
	7
	6.2

	
	Livestock keeping
	2
	1.8

	
	Crop farming
	40
	35.4

	
	Salaried employment
	24
	21.2

	
	Self-employment
	19
	16.8

	
	Student/pupil
	21
	18.6

	Highest level of education
	Primary school
	36
	31.9

	
	Secondary school
	24
	21.2

	
	College
	19
	16.8

	
	University
	21
	18.6

	
	No formal education
	13
	11.5


Table 1:  Characteristics of Burundian Respondents Interviewed
    Out of 113 Burundians interviewed, 80 (70.8%) had fled their country and lived in exile as refugees. The remaining 33 respondents who participated in this study were refugees born in exile after their parents had fled Burundi or internally displaced persons during wars in Burundi. The majority of refugees who fled Burundi did so in during 1970–1974 as well as 1990–1994 periods although few fled during other periods. For those who fled in 1970–1974, period, more than 95% fled in 1972, following killings of Hutus by the mono-ethnic Tutsi army under the rule of Michel Micombero. During the 1990–1994 period, the majority (62.5%) fled in 1993, following killing of Hutu President, Melchior Ndadaye, by the same army. Refugees who fled Burundi destined to Democratic Republic of Congo, Rwanda, Tanzania and South Africa as summarised in Figure 1. The majority of these refugees fled to Tanzania (67.5%) and DRC (22.5%).
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Figure 1: Country of destination for Burundian refugees.
    It must be remembered that, although most of refugees fled to the abovementioned countries, other refugees who fled Burundi were destined to other African countries and the rest of the world. However, due to different reasons some Burundians opted for repatriation, while others chose local integration in exile. Some reasons given by the respondents for formal or informal repatriation are summarised in Box 1 hereunder.
Box 1: Refugees Reasons for Informal Repatriation

	· “I was tired of refugee life in exile because most of the basic rights such as freedom of movement, education, gainful employment, and others were limited”
· “I viewed being a refuge as a curse”
· “I realised that my future was obscure”
· “Frustration of working in foreign countries as refugee under hostile environment made me to decide to go back because I felt that it was better to go back to Burundi and be killed instead of remaining as a refugee”
· “I wanted to go back to Burundi in order to improve the lifestyle of my own people to the optimum level of other free persons also contributing to peace-building process through my professional skills”
· “I wanted to reunite with my relatives and enjoy the fruits of democracy which other citizens in the world enjoy”
· “The political atmosphere in the countries of exile (DRC and Rwanda) was not safe; hence I was forced to go back to Burundi”
· “The more I studied the more I realised how refugees are being mistreated”
· “Niliipenda nchi yangu, means –“I loved my country”


4 1
Findings
The primary data from Burundian refugees and IDPs respondents and literature survey revealed that, although the basic human rights are enshrined in Burundi Constitution of 2005 and the international and regional legal instruments, the protection, promotion and realisation of refugees and IDPs’ rights are still indefinable.
    By referring to the findings, this article argues that neither Burundians inside or outside of Burundi seem to celebrate the consequences of mass killings. In this context survivors (refugees and IDPs) are still remembering the atrocities in Burundi since 1960s and suggested the folowing in Box 2 in order to bring about human security, stability and deal with the problems of refugees and IDPs.
Box 2: Burundians’ suggestions to stop gross violation of human rights

	· “To arrest and prosecute those who committed genocide by the ICC …”

· “Watu waliohusika na mauaji ya kuangamiza wafikishwe mahakamani na kuadhibiwa means – people who are responsible for genocide must be taken to court and be punished”
· “Genocide cases should be dealt with thoroughly, including those dated in 1960s and 1970s …”
· “Stricter laws should be enforced”
· “To deal with impunity, perpetrators should be punished without discrimination based on ethnicity, political parties, etc.”
· “Learn something from principles used by other countries which experienced genocide”
· “Strive for national unity and eliminate all forms of unfair discrimination”


    Although the interviews dealt with various human-rights issues, this article focuses only on the respondents’ views on solutions to stop violation of human rights, national healing and reconstruction including reintegration of refugees and IDPs.
4 2
Land disputes relating to the integration of Burundian  refugees  and  IDPs
Generally, Burundian refugees and IDPs are divided into two categories namely: “the 1972 caseload”
 and “the 1993 caseload”.
 This article critically examines the challenges which returnees from exile face such as reintegration and land-related conflicts when returnees reclaim their land or other properties which were taken illegally by illegal owners under the military regimes.The question of land remains among the critical issues in post-conflict Burundi because it is linked with reintegration challenges that are still facing Burundian refugees and IDPs.

    Land ownership under the Land Code of 1986 which was enacted during Bagaza military regime to recognise public and private land ownership, including land acquired under customary law.
 Fransen and Kuschminder have affirmed that land legislation has been applied incorrectly to violate returnees’ land and property rights.
 Land Code states that “irrespective of conditions under which the land was acquired, owners who have occupied land and properties for 30 years or more are entitled to legal ownership”.
 Clearly, the 1986 land legislation has been used largely to protect rights of illegal owners who have occupied land at least 30 years, while denying rights of legitimate owners, such as refugees and IDPs from “1972 caseload” who have been in exile for more than 30 years, whose land or properties were expropriated illegally.
    As noted during interviews, there has been an increase of land disputes in Burundi since the repatriation of refugees.
 Land disputes remain a critical challenge in Burundi. For instance, the African Centre for the Constructive Resolution Disputes (ACCORD) reported that in 2011, 87% of cases registered were land-related disputes which the Land Commission (Commission Nationale des Terres et autres Biens- CNTB) has been dealing with in the post-transition period.

    It was revealed that the post-conflict government since 2005 has not done enough to solve refugees and IDPs problems in terms of policy-making and law reforms. Like many African countries, Burundi is confronted with challenges, such as: poverty, unemployment and corruption, where a small group of political elites embrace their political gains at the expense of the majority Burundian and local community attitude towards returnees. These problems have encouraged the governments (in both pre-peace and post-peace agreement era) to disregard international human-rights and humanitarian norms.
    In a group discussion with non-Burundian respondents in South Africa, it was reported as follows:
“We don’t blame refugees as such; rather we blame their countries for not respecting their rights. We are struggling, how can we tolerate and respect refugees’ rights while we have poverty, corruption, high crime rate levels and unemployment around us? Their governments need to sort out their problems while we are sorting out ours. We don’t want the history to repeat itself.”

    In light of the non-Burundian respondents’ views above, the application of international refugee laws has created other types of conflict which tend to aggravate the tension between refugees and local communities in the receiving states. Impliedly, the indication thereof is that the international community has failed to put an end to the protracted conflicts in many African countries, such as Burundi due to geo-political and selective morality in the application of international human-rights and humanitarian laws.
 For example, in post-conflict Burundi, the political and socio-economic inequalities which had been formulated in pre-peace agreements have a causal link in creating and aggravating refugees and IDPs’ problems. What must be deduced from the abovementioned views are permissive refugee and displacement calamities in Burundi that have affected negatively not only Burundi, but also the receiving states in terms of environmental and ecological degradation, security and socio-economic issues.

    As Brahim has elaborated while using reports from Burundian refugees who fled to Tanzania in 1993 infrastructure and social security services in Tanzania, and have been affected severely, while the influx of refugees has posed security risks and exasperating crimes such as murder, rape, armed robbery, illegal possession of firearms.
 Rwegasira has delineated further that refugee problems in the Great Lakes Region are rooted in politics rather than humanitarian factors.

4 3
On-going human-rights violations as cause of refugee and IDP problems
It must be emphasised that there will be no durable solution for refugee problems if there are still on-going human-rights violations and mass killings. As Morel contends, various actors have acquired economic and political interests in protracted armed conflicts which complicate the quest for durable solutions to refugee problems and voluntary repatriation of refugees.
This is contrary to the spirit of the UN Charter and the UDHR. As underlined in the Cairo Declaration of Principle of International Law on Compensation to Refugees (Cairo Declaration)
 which affirms that, since refugees are forced directly or indirectly out of their homes, they are deprived of full and effective enjoyment of the rights enshrined in the UDHR that presupposes person’s ability to live in a place chosen as home; thus, refugees need to be compensated by their countries. The tendency of repatriating Burundian refugees for instance, has grown during Nkurunziza’s government since 2005. The following table illustrates the number of refugees who were repatriated to Burundi from exile from 2002 to 2008. 
 This was in line with the Arusha Peace Agreement requirement.
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UNHCR Burundi main operational activities
1. Repatriation and reintegration of Burundian refugees.

2. Assistance and protection of 28,642 refugees and asylum seekers, including 16,667 Congoles lvng in Gihinga (Mwaro), Gasorwe (Muyinga),
Musasa (Ngozi) refugee camps, and 229 Rwandans living in Giharo (Rutana) refugee camp. UNHCR Burundi provides protection and some
assistance 10 as many as 11,744 urban refugees and asylum seekers, of which approximately 99 % are Congolese (DRC).

Burundian refugees in countries of asylum Return of Burundian refugees by country of asylum,
from 2002 to October 2008
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Table 2: Burundian Refugees (Returnees) from Exile 

In 2010, some of Burundian refugees from the old refugee camps of Ulyankulu, Katumba and Mishamo
 in Tanzania were repatriated, whereas others opted for local integration and others were still in camps waiting for the final decision by the authorities. Ironically the commonly known new refugee camps such as Mtabila were closed down in 2012.
 The closure of new refugee camps raised matters of great concern because in the Tripartite Commission meeting between Tanzania and Burundi governments with the UNHCR held in February 2012 in Bujumbura, it was revealed that some Burundian refugees were still in need of international protection.
 The Mtabila Camp closure illustrates how repatriation of refugees in Burundi can be subjected to an inquiry under both UN and OAU Refugee Conventions.

    According to the International Federation of Red Cross and Red Crescent Societies (IFCR), the Tanzanian government declared a cessation of refugee status to Burundian refugees on 1 August, 2012 which was followed by the decision on 8 October, 2012 to “shift from voluntary repatriation to orderly return” in order to enable the complete closure of Mtabila Refugee Camp by 31 December 2012. In accordance with refugee laws, involuntary repatriation of refugee amount to refoulement.
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The implementation of ceased-circumstances clauses
There are fundamental issues that must be considered in repatriating refugees in course of implementing the “Ceased Circumstances Clauses”. These include, but not limited to: Has the well-founded fear factor articulated in the UN or OAU Refugee Conventions ceased completely so that returnees can feel safe and secure to resettle in their countries of origin? Are there any effective plans in place to receive returnees to ensure protection of their fundamental rights enshrined in the International Bill of Rights? Has the government established restitution and reparations programmes to compensate returnees for their dispossessed properties? These are among the issues which Burundi in partnership with the international community ought to have considered before implementing the strategies of mass repatriation of Burundi refugees since 2008. For example, during interviews with Land Commissioners the following views were expressed:
“We get frustrated when dealing with land disputes especially those relating to returning refugees who fled the country in 1972. The new occupiers would tell us they are the legal owners and produce the title deeds which were given by the former Tutsi military regimes. On the other hand the returnees come with valid evidence to prove the ownership. It is difficult to deal with these kinds of cases.”

    Although CNTB was created in 2006 to deal with land disputes, especially those relating to returnees, its work has been hampered by its lack of jurisdiction over a wide range of land disputes and the increasing number of complaints. Sometimes the land commissioners were forced to divide the disputed piece of land to the disputants equally as it has been a common practice in the southern parts of Rumonge and Nyanza Lac.
 However, the resentments remain especially with the returnee parties who do not agree with the decisions as they perceive them as unfair verdicts.
    A majority number of returnee respondents in the interviews reported that their rights are not fully protected in Burundi and their land which was allocated to illegal owners had not been recovered.
 It was revealed further that post-conflict Burundi has not done enough to protect Burundian refugees. A majority number of returnees, for example, is still fearful because there are no transitional – justice mechanisms which have been established to prosecute the perpetrators for the past international crimes committed during military regimes. Furthermore, the land question as stated above is a burning issue for returnees, especially those returnees who fled Burundi in 1972 who have constantly been accusing the post-conflict government in Burundi of not honouring the promises it made to refugees in exile before the repatriation processes.
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VOLUNTARY  REPATRIATION
Voluntary repatriation is permissible under the refugee conventions. For instance, a person may cease to be a refugee when the conditions for refugee status cease to exist. This happens when refugees voluntarily return to their own countries of origin once the situation there permits or when refugees integrate or become naturalised in their host countries and stay permanently, or through application of Article 1F. Article 1(C) of the 1951 UN Convention and Article I (4) of the OAU Refugee Convention provide for cessation of refugee status. The term “cessation” refers to the revocation or cancellation of refugee status. The cessation clauses can apply following actions taken by a refugee (such as a returnee) or as applicable to the group of refugees when they may no longer qualify as refugees because the circumstances in connection with the recognition of persons as refugees have ceased to exist (application of Ceased Circumstances Clauses).That means a recognised refugee may not continue to refuse to avail himself or herself of the protection of the country of his nationality.

    In practice the hosting countries rely on reports given by the countries of origin in order to apply the principles of “Ceased Circumstances Clauses”. Subsequently, the hosting states take initiatives to repatriate refugees by entering into tripartite agreements. It must be pointed out here that a refugee can invoke compelling reasons arising out of previous persecution for refusing to avail to the protection of the country of his nationality. In other words, the cessation clauses do not apply automatically, but a refugee, for instance, who has reason to fear persecution or revenge killings, including deprivation of land in his country of origin, cannot be forced to return to the country.
    In the particular case of Burundi, there have been initiatives to apply the “Cessation Circumstances Clauses”.

For example, when Tanzanian President Jakaya Kikwete launched a landmark two-year programme to end one of the world's most protracted refugee situations in exile, especially Burundian refugees who fled their country in 1972 after the Tripartite Agreement of 2007.
 However, there had been mixed feelings as reported by Burundian respondents who opted for either repatriation or local integration in the following examples:
”When I heard about going to Burundi, I was excited to go back to my country of origin after a period of more than 30 years in exile. However I did not know what to expect because I was not sure whether we will be given support in terms of amenities of life such as food, shelter, medical services, education, employment and land. Mostly what I wanted was not dying as a refugee in exile as we have buried most of our people in Tanzania”.

    To the contrary, a respondent from one of the old refugee camps in Ulyankulu in Tanzania reported that:

“Mimi nilijua tunaenda kuuawa kama walivyofanya mwaka 1993 wakati Ndadaye alivyoshinda uchaguzi. Waliorudi mwaka huo wakiwemo kaka zangu wawili na familia zao waliuuwa wote baada ya kifo cha Ndadaye, sina hamu ya kurudi Burundi. Means – I knew we were going to be killed the way it happened in 1993 when Ndadaye won elections. Most people who returned including my two brothers were all killed after the death of Ndadaye, I have no desire to go back to Burundi.”

    The following example shows how Burundian respondents who have opted for local integration are still fearful in terms Article 1C(5) of the 1951 Refugee Convention and do not have faith in Burundi government’s repatriation initiatives.
    As reported by one respondent in the following scenario:
”I knew Burundi authorities were deceitful to all of us including Tanzanian government which has given us an asylum for a long time. The government of Burundi has a hidden agenda because it has not prosecuted those who committed genocide in 1960s, 1972, 1988 and 1993. It claims that the army has been transformed but in reality, the so-called transformation have happened at the lower level not at the higher level. The judiciary and justice system are still dominated by Tutsis in the key positions in both public and private sectors. Although the current President Pierre Nkurunziza is a Hutu, he is simply a puppet. I am educated and it is better for me to contribute towards building Tanzania because it has done so much to support us despite of its own domestic challenges, which is why I opted for local integration.”

    It is evident from the respondents’ opinions that the application of the “Ceased Circumstances Clauses” under both UN and OAU Refugee Conventions can be perceived with diverse emotional and psychological viewpoints. It was revealed that the “well-founded fear” as stated in the definition of refugee is still dominant in Burundian survivors’ minds.
    The forced internal and external displacements that have created a significant number of refugees and IDPs due to protracted conflicts in Burundi, is a tragedy that has resulted in many lost lives, properties, identity, culture, family history, community togetherness and livelihood. As echoed in the following example, some families were disintegrated during repatriation processes.

“I am a Burundian lady who was married to a Tanzanian man. During repatriation process my husband was reluctant to follow me back to Burundi. This resulted into separation with my family members. We decided that my husband would remain with our four elder children while I returned back to Burundi with our only two years old child. This is a moment I cannot forget.”

    In the light of the above example, there are challenges that are still facing Burundian refugees. The envisioned repatriation processes based on aforementioned tripartite agreements must be implemented when specific basic needs of refugees are identified and prioritised. This entails observing and respecting refugees’ fundamental rights as being of paramount importance. It must be pointed out further that repatriation of Burundian refugees must be voluntary and carried out when the conditions in Burundi permit and guarantee safety or security. It must ensure that the basic human rights of returnees are respected and protected.
    The receiving states that decide to integrate refugees must do so with government and local communities’ approval in order to avoid prejudice and the marginalisation of refugees who have opted to be integrated. In this context, to repatriate refugees or give them an option for local integration must be accompanied by effective measures and policies that aim to progressively realise refugees’ rights and dignity which had been taken away. The UNHCR in terms of its Statute has been mandated to provide international protection to refugees who fall within the scope of the Statute and seek durable solutions to refugee problems.
 In other words, to safeguard the rights and wellbeing of refugees falling within the international community’s agenda to ensure that persons who have fled their countries of origin have the right to seek asylum and find refuge in other countries and return home voluntarily when it is safe to do so. This mandate is guided by the 1951 Refugee Convention and its 1967 Protocol.

    Although there is international assurance of protecting refugees, internal weaknesses at national level in the countries of origin have hindered the protection of refugees’ and IDPs’ initiatives. For example, Burundi’s on-going armed conflicts have played a major role in weakening the government in post-conflict Burundi and failed to observe and promote refugees’ and IDPs’ rights. The tensions among the warring parties have not only been revealed along ethnic lines, but also discrimination of returnees and IDPs who are considered as “foreigners” or “aba-UN”, to mean those who belong to the UN, while Burundians who did not flee the country are referred to as “abasangwa” or “residents.
 Other ways of labelling returnees is according to the country they fled to, such as, “Tanzanians” for returnees from Tanzania, “Congolese” from DRC, “Rwandese” from Rwanda, “South Africans” from South Africa, as the list is open-ended. The marginalisation and improper integration of refugees and IDPs (returnees) in Burundi have exacerbated enormous land disputes that tend to increase a vicious cycle of reprisals and counter-reprisals among contemporary Burundian society. Some respondents have reported to be “a state failure” as attributed to it by neutral law scholars like Hobbes and Locke.
 Furthermore, persistent cycles of violence and systematic mass killings and gross human-rights violations in Burundi have generated a significant number of Burundian refugees in exile whose burdens are not shared equally.

    Although the UNHCR has proposed an international partnership in resolving refugees’ problems in the Great Lakes Region and East Africa under which Burundi fall, post-conflict Burundi is still lagging behind to put in place legal framework and policies that aim to enhance political stability, the rule of law, good governance, economic and social development and promoting of human rights.
 It is imperative that finding a durable solution to refugee and displacements problems in Burundi is sought. However, protracted armed conflicts and counter-insurgencies in Burundi and the Great Lake Region as demonstrated in the case of DRC v Rwanda, Uganda and Burundi
 continue to be matters of great concern. Consequently, the conflicts in Burundi have resulted in the proliferation of a massive IDPs and refugees problem that have affected Burundi and other countries that receive and host refugees.

    In terms of international human-rights laws, a refugee has the right to leave any country including his own and return to his country of origin.
 The right to leave and return to the country is found in various human-rights instruments such as the ICCPR,
 Convention on the Elimination of all Forms of Racial Discrimination
 and regional human-rights instruments
 and reiterated in national legislation such as South African Refugee Act,
 Tanzania Refugee Act
 and Burundi-refugee law.

    Refugees in foreign countries do face challenges, for example, in the case of The Union of Refugee Women v The Director of the Private Security Industry Regulatory Authority
 (Refugee Women’s case), where refugee women including those from Burundi were denied employment in the private sector. Kondile AJ, with his empathy, once acknowledged that refugees are a vulnerable group in society and stressed that foreign nationals, including refugees, are not inherently less trustworthy. The judge, in underlining one aspect of employment whereby some employers become reluctant to employ refugees, suggested that in terms of the Constitution, refugees have rights like those of citizens, for instance, those accorded them under sections 9, 23, 27, and 29 of the Constitution of South Africa.

    The law imposes an obligation on the contracting states to respect the rights relating to refugees’ personal status. These include the right to freedom of association,
 access to courts with legal assistance,
 engagement in wage-earning employment and self-employment,
 freedom of movement and access to travel documents,
 identity documents,
 housing and education,
 public relief and social security,
 assimilation and naturalisation.
 It is not clear whether all contracting states abide by refugee laws.
    The 1951 Refugee Convention specifies that:
“No Contracting State shall expel or return (‘refouler’) a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political opinion.”

    The provisions of 1951 Refugee Convention impose an obligation on the State Parties to protect refugees against forcible return or refoulement which is also prohibited under other human-rights instruments.
 It is generally accepted that prohibition of refoulement is part of customary international law.
 Equally, the states that are not parties to the Refugee Convention must respect the principle of non-refoulement. Generally, states have obligations under the Refugee Convention and customary international law to respect the principle of non-refoulement because when this principle is violated or being threatened, the UNHCR may intervene if it deems necessary.

    The UNHCR raised concerns over the forced repatriation of Burundian refugees from Rwanda
 and the violation of refugees’ rights in Tanzania.
 Repatriation that is not voluntary amounts to refoulement which in turn violates the 1951 UN Refugee and the OAU Refugee Conventions of which both Rwanda and Tanzania have ratified.
 Equally, refugees (returnees) from Tanzania’s Old Settlements who fled Burundi in 1972 stepped on Burundian soil after 37 years in exile were faced with integration challenges.

    It must be emphasised that reintegration of refugees in exile, returnees and IDPs in Burundi are still delicate. For example, no reparations to returnees have been effected in Burundi. Likewise, it is not easy for Burundian refugees in exile to get the necessary documents immediately after their application for local integration which can allow them to have access to the basic rights, such as the right to education, health-care services, social-security services, gainful employment and ownership of property.
 Similarly, returnees’ reintegration in Burundi has not been a smooth process as it was initially intended to be.
    As Fagen has postulated while referring to four case studies of post-conflict countries of Burundi, Bosnia, Iraq and Afghanistan, there are factors that hinder successful integration of returnees.
 These factors include, but not limited, to:

· a flawed government’s assumption that returnees will be restored to the prior lives they had before fleeing their country,
· lack of long-term engagements or implementation integration strategies and the focus on rural integration, while ignoring urban integration.
    To date there is a substantial number of Burundians who are still living as refugees outside the country, while some are still IDPs inside Burundi. Some live in the old UNHCR-administered camps in Tanzania, while others are living in other countries. Many of these refugees are reluctant to return home for fearing land-related disputes and security concerns or persecutions.

    It should be noted that Burundi, a state party to the 1951 Refugees Convention and its 1967 Protocol, paradoxically has entered reservations with regard to certain provisions, such as those relating to the right to employment,
 public education
 and freedom of movement.
 This is contrary to human-rights law standards. Furthermore, Burundi is a state party to the 1969 OAU Refugee Convention and Kampala Convention, but has yet to ratify it.
 Similarly, Burundi is neither a state party to the 1954 Convention Relating to the Status of Stateless Persons nor to the 1961 Convention on the Reduction of Statelessness. These are some of the defects which prevent Burundi from executing its legal duties and obligations under the refugees’ and IDPs’ laws.
    The 1951 Convention recognises the “need” for international co-operation in order to achieve durable solutions. International co-operation is an important factor in resolving refugees’ problems and protecting refugees’ rights. Local integration is an option instead of repatriation as refugees worldwide live with the hope of returning to their countries of origin, while others have no hope of returning. The most common reasons for not returning are on-going conflicts and the fear of persecution if they were to return. However, local integration, according to the UNHCR, is a complex and gradual process which comprises distinct but related legal, economic, social and cultural dimensions.

    Local integration requires efforts among the parties concerned, such as preparedness of refugees to adapt themselves to the host society’s values without relinquishing their own cultural identity and corresponding readiness of host communities and public institutions to welcome refugees and to meet their needs. In other words, local integration is a process that imposes considerable demands on both refugees to be integrated and the receiving society.
In many cases, acquiring nationality of the country of asylum is the peak of this process. However, in practice local integration in the asylum countries is a slow process.
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SUMMARY  AND  CONCLUSION
There have been concerns relating to refugee and IDPs rights in Burundi. This article underscores the roles of successive military regimes in gross violations of human rights and the failure of post-conflict government to cement national reconciliation and healing. Accountability for the past wrongs, as pointed out in the Ngincuti’s case, remains a critical issue and hindrance towards political stability and constitutional democracy or put to an end the culture of impunity. Although Burundi is a state party to the 1951 Refugee and 1969 OAU Refugee Conventions and the Kampala Convention, protection of refugees and IDPs in Burundi is still elusive. It has been revealed that at least most households in Burundi have been negatively affected by Burundi’s armed conflicts.
    It must be emphasised that the protection of refugee rights is more than a mere encouraging of repatriation, deportation or pronouncing local integration of refugees. This means an effective model on protection of refugee rights is required during repatriation and local integration processes. In South Africa for example, xenophobic violence continues to affect the local integration of refugees in general and Burundian refugees in particular.

    This article posits that non-observance of refugee and IDPs laws and poor quality of integration of Burundian refugees and IDPs undermine the notion of protection of refugees and IDPs as stipulated under international human rights and humanitarian laws. This article concludes that on-going search for nation-building, reconciliation, reparations to the victims of mass killings in Burundi remain essential.
 Finally, it stresses that a comprehensive transitional-justice model in contemporary Burundi, based on the rule of law and constitutionalism, is required in order to respond to the plight of refugees and IDPs.
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