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SUMMARY
It is essential that a country’s regulatory regime provides mineral-tenure security to investors to attract investment to its mining industry. This article argues that security of tenure in the mining industry requires evaluation in two phases, namely the holding phase and the application phase. This article focuses only on the application phase that concerns procedures for application and granting of rights to minerals. Four markers are identified in order to evaluate whether the application and granting procedures in the Mineral and Petroleum Resources Development Act, 28 of 2002 provide security of tenure to applicants for and holders of rights to minerals. The article provides a detailed analysis of two of these markers, namely exclusivity and the first-come, first-served principles.
1
INTRODUCTION

The Mineral and Petroleum Resources Development Act
 (MPRDA) came into operation on 1 May 2004. It established a new regulatory framework for the South African mining industry by repealing the Minerals Act
 and the common law, as far as the common law is not consistent with it.
 The MPRDA in essence brought an end to a combined system of privately held and statutory rights to minerals and replaced it with a state-controlled system of rights to minerals.
 The current South African regulatory regime pertaining to mineral law is in essence one of administrative decision-making although “the end-effect is the reinforcement of private interests as regards mineral resources …”
 The only way to obtain rights to minerals after the commencement of the MPRDA is to apply for the rights to the Government through an administrative process.

    To attract investment to its mining industry, a country’s regulatory regime must provide security of tenure (also referred to as mineral-tenure security here) to applicants
 and holders of rights to minerals.
 Countries with expansive mineral wealth will not attract adequate investment unless their regulatory systems ensure security of tenure.
 Studies on mining companies’ investment preferences show that security of tenure is one of the main criteria that a company takes into account when making investment decisions regarding new mining projects.
 Out of a possible sixty factors influencing investment decisions, security of tenure was ranked second during the exploration phase
 and first in the mining phase.
 The World Bank confirms that security of tenure is a determining factor for investment in and growth of a country’s mining industry.

    One of the objectives of the MPRDA is provision of security of tenure in respect of prospecting and mining.
 To realize development and exploitation of minerals, the MPRDA makes provision for reconnaissance permissions,
 prospecting rights,
 mining rights
 and mining permits.
 This article analyses certain aspects of mineral-tenure security in application procedures and granting procedures
 for new
 prospecting rights, mining rights and mining permits.
 The analysis excludes reconnaissance permissions because the MPRDA does not include security of tenure during reconnaissance operations as one of its objectives.
 Furthermore, reconnaissance permissions are seen as non-exclusive rights that exist early in the process of a mineral development project.
 The meaning of mineral-tenure security is, however, unclear. Therefore, the next section firstly explores the meaning of security of tenure in the mining industry.
2
MEANING  OF  MINERAL-TENURE  SECURITY

Different definitions have been attributed to security of tenure in the mining industry which point to either a broad or narrow construction of the concept.
 In the narrow sense, mineral tenure security refers to the security to continue from discovering the resource (through reconnaissance operations and prospecting operations) to extracting the resource (through mining operations).
 The question for investors is whether they have legal certainty to continue to extract the mineral after spending considerable amounts of resources on discovering the mineral through reconnaissance and prospecting operations.
 In the broad sense, mineral-tenure security refers to the risks and uncertainties throughout the duration of a mining project.
 The concept extends to all phases of the mining project and includes various aspects of it, inter alia, the conditions under which rights are maintained, transferred, terminated
 and mortgaged to raise funds for legitimate purposes.

    Although conventional understandings of mineral-tenure security focus on retention and enforcement of rights held or positions having been established, the broad construction of the concept includes conditions under which rights are allocated.
 This article accepts the broader construction of the concept, arguing that it is impossible to analyse mineral-tenure security without engaging with procedures for application and granting of rights to minerals. One important reason is that application and granting procedures affect the security of tenure of holders of rights to minerals.
 Another reason relates to the unique character of mineral-tenure security. Clarity regarding the procedures to be followed to apply for rights to minerals, and the criteria for granting of rights to minerals form an important component of creating a legal climate in which mineral-tenure security will prevail. Furthermore, the MPRDA creates expectations as soon as applications are lodged.

    Owing to the broad view taken of mineral-tenure security, I suggest including aspects in the procedures for application and granting of rights to minerals for the evaluation of security of tenure in the current South African regulatory regime. The focus is hence neither on supporting a proposed definition of mineral-security tenure or to propose an alternative definition. The purpose is to identify the aspects of mineral-tenure security and to place the aspects in a framework which can be used to evaluate the prevalence of security of tenure under the current South African regulatory regime. The framework consists of two phases, namely the application phase and the holding phase. The holding phase focuses on retention and enforcement of rights already held or positions already established.
 During the application phase, rights have not yet been granted and the focus is on the procedures for application and granting of rights.
3
A  FRAMEWORK  TO  EVALUATE  SECURITY  OF TENURE  IN  THE  APPLICATION  PHASE
The aspects of mineral-tenure security in the application phase are only of a procedural nature. Four markers are identified to evaluate mineral-tenure security in the application phase, namely governmental discretion, time frames, the first-come, first-served principle and exclusivity. It is not possible to provide an in-depth analysis of all four markers in a single article. Therefore, the next section briefly describes the requirements of governmental discretion and time frames without an analysis of whether mineral-tenure security prevails for these two markers under the MPRDA. The first-come, first-served principle and exclusivity are inter-related and form the subject-matter of this article. The article provides an in-depth analysis of these two markers to determine whether security of tenure prevails in the current South African regulatory regime as far as they are concerned.
3 1
Governmental  discretion
The first marker concerns the extent of governmental discretion in the process where applications are lodged and rights are granted. It is often said that governmental discretion must be limited in order for regulatory systems to achieve security of tenure in the mining industry.
 In application and granting procedures it is, however, not the exercise of the discretion and the question whether the decision taken in terms of the discretion is open to judicial review that is relevant.

    The requirements on which the discretion are based must not cause uncertainty for applicants. If the requirements have the effect that applicants do not know what is expected of them, the rule of law and especially the rule against vagueness is implied.
 In principle, security of tenure will prevail if the criteria which are relevant to place an obligation on the regulatory authority to accept applications and to grant rights are objective and closely circumscribed.

3 2
Time  frames
The second marker concerns time frames in application and granting procedures. In this regard, once applications are lodged and accepted, applicants must have clarity regarding the period in which the relevant regulatory authority will exercise decision-making powers.
 It has been suggested that applications must be deemed decided and rights granted if decisions are not made within the stipulated time.

    Once applications are accepted, it is often required that applicants must take certain steps.
 Security of tenure in relation to time frames further requires that applicants must be certain of the time period in which the steps must be taken.
3 3
Exclusivity

The third marker involves the question whether right-holders hold rights to minerals exclusively.
 Exclusivity is concerned with whether more than one applicant can obtain the same rights for the same mineral on the same land.
 The principle will be compromised if more than one applicant can obtain the same rights for the same mineral on the same land.
3 4
The first-come, first-served principles
The fourth marker concerns the first-come, first-served principle. Security of tenure necessitates the embodiment of the first-come, first-served principle in the procedures for application and granting of rights to minerals. This principle involves the manner in which the regulatory regime treats more than one application for rights to minerals for the same mineral on the same land. According to the first-come, first-served principle, priority is given based on the date of filing of a valid application and not on merit.

    The next sections firstly examine the application of the first-come, first-served principle and exclusivity separately, with brief reference to the relationship between them. Thereafter the relationship between the markers is alluded to in more detail, followed by an explanation of the current situation under the MPRDA. The impact of the 2013 Amendment Bill on exclusivity and the first-come, first-served principle is finally highlighted.
4
EXCLUSIVITY

The principle of exclusivity operates on two levels in application and granting procedures. Firstly, exclusivity relates to the question whether applications are exclusive. In other words, can subsequent applications (the subsequent application) be accepted if an earlier application has been accepted? If a subsequent application can be accepted, the initial application is not exclusive and the risk is of course that the right applied for can be granted to the subsequent applicant. If the first application is, however, exclusive, the possibility does not exist that the right or permit can be granted to a subsequent applicant. This question will be especially important if the 2013 Amendment Bill comes into operation because the Bill will abolish the first-come, first-served principle.

    Secondly, exclusivity is relevant once rights or permits are granted. The question is thus whether right-holders hold the right or permit exclusively. Although this is relevant for security of tenure in the holding phase, it is affected by procedures in the application phase. If applications cannot be accepted once rights or permits are granted, holding of rights and permits will be exclusive. The effect that procedures for application and granting of rights have on exclusivity in the holding phase is hence discussed here.

    The MPRDA provides that applications must be accepted (the Regional Manager thus has an obligation to accept applications) if certain requirements are met.
 The requirements include
 that no other person must, inter alia,
 hold a prospecting right, mining right or mining permit for the same mineral on the same land.
 This requirement has relevance for exclusivity during the holding phase.
 A further requirement that was added by the 2008 Amendment Act
 is that applications must be accepted (the Regional Manager thus has an obligation to accept applications) if decisions in terms of prior accepted applications for, inter alia,
 a prospecting, mining right or mining permit is not pending.
 This requirement applies only to prospecting rights and mining rights and not to mining permits. The 2008 addition is relevant for exclusivity in the application phase.

    The next section firstly discusses the first-mentioned requirement and its impact during the holding phase. Section 4 2 thereafter discusses the second-mentioned requirement and its impact during the application phase.
4 1
Exclusivity  during  holding
As explained, the MPRDA places an obligation on the Regional Manager to accept applications if another person does not hold a prospecting right, mining right or mining permit for the same mineral on the same land. The Act is, however, silent on whether applications must be rejected if the requirements are not met. In other words, the MPRDA is not clear regarding whether there is an obligation on the Regional Manager to reject applications if another person holds a prospecting right, mining right or mining permit for the same mineral on the same land. This omission is open to two possible interpretations. The first is that applications must be rejected if the requirements are not met. Therefore, if another person holds a prospecting right, mining right or mining permit for the same mineral on the same land subsequent applications must be rejected. The second interpretation is that applications do not have to be rejected if the requirements are not met. In terms of the second interpretation, the possibility exists that the Regional Manager has discretion to accept applications even when another person already holds a prospecting rights, mining right or mining permit for the same mineral on the same land. If a later-ranking application can be accepted, rights applied for can be granted. If a right or permit can be granted while another already holds a right or permit, the initial holder does not hold the right exclusively.
    Security of tenure will prevail if the first interpretation is preferred in terms of which the Regional Manager must reject applications if another person already holds a prospecting right, mining right or mining permit for the same mineral on the same land. The reason is that holders of the rights will be certain that all other applications will be rejected, and that there is no possibility that rights or permits will be granted to another, for the duration of his/her rights or permit.
    The question whether applications must be rejected if the requirements are not met depends on the rules and principles of interpretation of statutes. Certain methods, presumptions and rules of interpretation theory are available to demonstrate that subsequent applications for the same right relating to the same mineral on the same land must be rejected if there is an existing right-holder. The principles of Interpretation Theory relevant to the current situation are extracted from the intricate matrix of rules, methods and presumptions of the discipline.

    The first consideration is ex contrariis. According to this consideration, when a provision caters for certain circumstances, it is inferred that for opposite circumstances the contrary holds.
 The MPRDA provides that applications must be accepted if the requirements are met. Hence it is inferred that applications must be rejected if the requirements are not met.
    Since 1994, it has become common to include preambles, long titles and sections in an Act which sets out the objectives or purpose of the Act.
 Specific provisions of an Act must be interpreted to conform to the stated objectives. Provision of security of tenure in prospecting and mining is one of the objectives of the MPRDA
 and is also expressed in the preamble.
 The objectives of the MPRDA are complex and inter-related.
 One of the central themes in the MPRDA is equitable access to mineral resources and advancing opportunities for historically disadvantaged persons. This theme is echoed in the long title,
 preamble
 and statement of objectives of the MPRDA.
 It can be argued that the Regional Manager does not have to reject subsequent applications if another person already holds a prospecting right, mining right or mining permit for the same mineral on the same land in order to advance opportunities for historically disadvantaged persons. In other words, the Regional Manager has discretion to accept subsequent applications if the subsequent applicant is a previously disadvantaged person and the prior accepted application was lodged by a non-previously disadvantaged person. It is submitted that the Act can achieve the objectives of equitable access to mineral resources and advancing opportunities for historically disadvantaged persons by means other than encroaching on existing rights of current right-holders.

    The presumption that statute law is not unjust, inequitable and unreasonable includes that, where an Act is capable of more than one interpretation, the interpretation which does encroach on existing rights must be preferred, unless it is clear that the intention of the Legislator was otherwise.
 If the interpretation that applications must be rejected if another person already holds a prospecting right, mining right or mining permit for the same mineral on the same land is preferred there will be no encroachment on the rights of existing right-holders.
    It does not take a lot of persuasive argumentation to understand and accept that exclusivity during the holding phase is an important consideration for investors. Once a prospecting right, mining right or mining permit is granted, a great amount of money is going to be spent on the mineral-development project. Investors and right-holders must be certain that another person will not be granted the same rights for the same minerals on the same land. It is therefore submitted that the interpretation that applications must be rejected if another already holds a right or permit must be preferred to the interpretation that the Regional Manager has discretion to accept applications even when there is an existing right-holder.

4 2
Exclusivity  of  applications
As explained above, according to the 2008 Amendment Act, applications for prospecting rights and mining rights must be accepted if decisions in terms of prior accepted applications for prospecting rights, mining rights or mining permits are not pending. The addition does not apply to mining permits.
    Identical to the requirements discussed in paragraph 4 1, the MPRDA is silent on whether applications must be rejected if the requirements are not met. If this is the case, applications must be rejected if decisions in terms of prior accepted applications are pending. The same possible interpretations as advanced in paragraph 4 1 are possible. Firstly, there is the possible interpretation that applications must be rejected if a decision in terms of an accepted prior-ranking application is pending. Secondly, the Regional Manager has discretion to accept applications even if decisions in terms of prior-accepted applications are pending. Security of tenure will prevail if the first interpretation is preferred and the Regional Manager, must reject applications if decisions in terms of prior-accepted application are pending. The reason is that the applicant who lodged the prior-accepted application and who is awaiting a decision of the Minister to grant or refuse to grant the right or permit will be certain that all other applications will be rejected, and no rights will be granted, until the decision is made.
    During this stage of the application procedure, rights and permits have not yet been granted. If the second interpretation is preferred and the Regional Manager has discretion to accept a subsequent application, the impact for investors will therefore not be severe. Based on the importance of accepting the first interpretation due to its impact on tenure security in the holding phase, as explained in paragraph 4 1 above, it is necessary to accept the interpretation that the Regional Manager must reject applications if the requirements are not met. The requirements which oblige the Regional Manager to accept applications must be read as inter-related parts of the whole section.
 Although a different interpretation is more readily justifiable during the application phase than during the holding phase, the same meaning must be attributed to the subsections which contain the requirements.
    The addition in the 2008 Amendment Act, namely that applications must be accepted if decisions in terms of prior-accepted applications are not pending does not apply to application procedures for mining permits. Accordingly, the interpretation that later-ranking applications must be rejected if decisions in terms of prior-accepted applications are pending is therefore not applicable. It has been argued that the wording of section 9 of the MPRDA, which embodies the first-come, first-served principle,
 entails that the Regional Manager cannot accept later-ranking applications. According to section 9, applications received on different days must be “dealt with” in order or receipt.
 According to the argument, “dealt with” means that applications ranking later in order cannot be subjected to even the application procedure.
 In other words, in case of an accepted prior-ranking application, later-ranking applications can in any event not be accepted because they cannot be “dealt with”. It follows that the addition by the 2008 Amendment Act is unnecessary in case of prospecting rights and mining rights, and the fact that the addition does not apply to mining permits is irrelevant. The fact that the addition does not apply specifically to mining permits therefore has no consequences for the exclusivity of applications of mining permits. The addition does, however, bring desired clarity regarding exclusivity as is evident from the Bengwenyama case.

    In the Bengwenyama case an additional application for a prospecting right was accepted, while a decision concerning an accepted prior-ranking application for a prospecting right for the same mineral on the same land was pending.
 The decision was handed down before the 2008 Amendment Act came into operation and did not specifically deal with the fact that an application was accepted, while a decision in terms of an accepted prior-ranking application was pending. Apart from the fact that the later-ranking application was accepted, the facts of the case reveal several procedural irregularities. Commenting on the facts and the procedures followed in general the court uses phrases such as “surprising and perplexing”
 and “[i]n a similar and peculiar vein”.
 Although the later-ranking application was not accepted in the case, the court did not address the issue of accepting later-ranking applications, while a decision in terms of an accepted prior ranking application was pending. The court did not use the opportunity to bring clarity in this regard. The case concerned applications for prospecting rights, but the principles that could have been laid down, namely that applications cannot be accepted if a decision in terms of an accepted prior-ranking application was pending, had the potential to be applied to other rights and permits as well. The 2008 Amendment Act brings clarity on the matter in relation to prospecting rights and mining rights (if the interpretation advanced above is accepted). It is unfortunate that the same certainty is not present in case of applications for mining permits.
5
THE  FIRST-COME,  FIRST-SERVED  PRINCIPLE
The MPRDA partly embodies the first-come, first-served principle in application and granting procedures for prospecting rights, mining rights and mining permits when more than one application is received for the same mineral on the same land. According to section 9, applications received on different days are “dealt with” in order of receipt and not on merit.
 Dealing with applications in order of receipt and not on merit adheres to the first-come, first-served principle. This has a positive impact on mineral-tenure security.
    Same day applications, however, are regarded as having been received at the same time.
 The MPRDA does not indicate how the Regional Manager must treat these applications, with the exceptions of applications from previously disadvantaged persons. In this regard, the Regional Manager must give preference to applications received from previously disadvantaged persons.
 Giving preference to previously disadvantaged persons means non-compliance with the first-come, first-served principle. This is justifiable in light of the importance of advancing opportunities for historically disadvantaged persons in the mining industry as a central theme of the MPRDA
 and because rights have not been granted at this stage. The MPRDA does not indicate how applications received on the same day from only historically disadvantaged persons or only non-historically disadvantaged persons must be treated. The only reasonable inference is that they must be treated on merit.
 If applications are treated on merit, the first-come, first-served principle is not adhered to with a subsequent negative impact on mineral-tenure security.
    Furthermore, uncertainties arise in relation to the first-come, first-served principle from section 104 of the MPRDA. Section 104 provides communities
 an opportunity to apply for a “preferent right to prospect or mine in respect of any mineral and land which is registered or to be registered in the name of the community”.
 The question that arises is whether applications for preferent rights are subject to the first-come, first-served principle in section 9 of the Act.
 In the Begwenyama case, the court held that section 104 creates a special category of rights for communities.
 The court held that a community must be notified of applications for prospecting rights that can eliminate its ability to apply for a preferent right in terms of section 104.
 Furthermore, in appropriate circumstances, the community must be afforded an opportunity to bring its own application for a prospecting right
 even though there is a prior-ranking application. This interpretation is clearly a deviation from the first-come, first-served principle.
 Although the deviation protects the interests of communities, it has been argued that it is onerous
 and that it will have a negative impact on investor confidence in the country’s mining industry.
 The decision means that investors’ applications for prospecting rights “will likely be put on hold for a couple of years”
 to afford communities the opportunity to apply for preferent rights.
    The Begwenyama case dealt with applications for prospecting rights. If the interpretation of section 104 is extended to applications for mining rights,
 the impact will be even more severe. Applicants for mining rights have already spent considerable amounts of resources on prospecting operations. The Act acknowledges the need for certainty of holders of prospecting rights to be granted mining rights. Holders of prospecting rights have an exclusive right to apply for and be granted mining rights for the mineral and the land subject to the prospecting right.
 It is beyond the scope of this work to provide a detailed analysis of continuity of tenure between prospecting and mining.
 However, I submit that the interpretation in the Bengwenyama case must not be extended in a manner that will cause applications of communities for preferent rights to mine to make inroads into the exclusive right that holders of prospecting rights have to apply for mining rights. Threatening this exclusive right will be a severe blow for investor confidence and for mineral-tenure security.
6
RELATIONSHIP  BETWEEN  THE  FIRST-COME,  FIRST-SERVED  PRINCIPLE  AND  EXCLUSIVITY
The first-come, first-served principle and the principle of exclusivity are related, especially as far as exclusivity in the application phase is concerned. As discussed above,
 it has been argued that the wording of section 9 of the MPRDA implies that a subsequent application cannot be accepted if a decision in terms of an accepted prior-ranking application is pending. The the first-come, first-served principles thus determines the exclusivity of applications. Paragraph 6 1 below analyses this argument.
    Section 9 regulates the order of processing applications. In other words, it determines how the Regional Manager must treat more than one application for the same mineral on the same land. It does not regulate acceptance or rejection of applications where rights have been granted. Where rights have been granted the principle of exclusivity is relevant to ensure certainty for right-holders that a subsequent application will not be accepted and a right or permit for the same mineral on the same land will not be granted to another person.

6 1
Current  situation
The partial embodiment of first-come, first-served principle
 in application procedures for rights to minerals can contribute towards exclusivity of applications (if rights have not yet been granted) if it is accepted that “dealt with” means a later-ranking application cannot be accepted if a decision in terms of an accepted prior-ranking application is pending.
 The need for certainty despite the first-come, first-served principle regarding exclusivity of applications was pointed out with reference to the Bengwenyama case before the 2008 Amendment Act came into operation.
 Furthermore, when the first-come, first-served principle is not applicable,
 the interpretation advanced above, namely that applications must be rejected if a decision in terms of an accepted prior application is pending, is the only way to ensure that applications are exclusive.
    The 2008 Amendment Act ensures exclusivity in the application phase, independent of the first-come, first-served principle, for prospecting rights and mining rights if the interpretation that applications must be rejected if decisions in terms of a prior-ranking accepted application are pending is accepted.
 Uncertainty, however, remains in case of mining permits because the addition to the 2008 Amendment Act, namely that applications must be accepted only if decisions in terms of accepted prior-ranking applications are not pending (thus applications must be rejected if decisions are pending), does not apply to mining permits.

    As far as exclusivity in the holding phase is concerned, the first-come, first-served principle is not applicable. Exclusivity can only be ensured if the interpretation that applications must be rejected if there is an existing right-holder is preferred.

    The effect of the 2013 Amendment Bill illustrates the importance of the principle of exclusivity separate from the first-come, first-served principle.
6 2
The  2013  Amendment  Bill
The 2013 Amendment Bill
 will abolish the first-come, first-served principle currently contained in section 9 of the Act if it comes into operation. The Bill will replace the principle with a provision giving the Minister a discretionary power to invite applications for, inter alia,
 prospecting rights, mining rights and mining permits and making rights unavailable for application until the Minister has invited applications in certain circumstances.

    The new section 9 does not indicate when the Minister may exercise the discretionary power to invite applications. The question which arises is whether the Minister can invite applications even if another already holds a prospecting right, mining right or mining permit for the same mineral on the same land. If the interpretation advanced in paragraphs 4 1 and 4 2 above is accepted, the power of the Minister to invite applications will not have an effect on existing rights. If the Minister invites applications in terms of the new section 9(1), the Regional Manager will be obliged to reject applications if another already holds rights or permits for the same mineral on the same land and if decisions in terms of accepted prior-ranking decisions are pending.
    The substitution of the first-come, first-served principle has serious implications for the principle of exclusivity. The first-come, first-served principle will no longer be available to contribute towards exclusivity in the application phase. The interpretation that applications must be rejected if decisions in terms of accepted prior-ranking applications are pending will thus be necessary to ensure that applications are exclusive. The provisions of the MPRDA which regulate exclusivity in the application phase and the holding phase form part of the same sub-section in the Act. These provisions cannot be interpreted differently. Exclusivity in the holding phase will prevail if applications must be rejected if there is an existing right-holder. It is therefore necessary to prefer the interpretation that applications must be rejected if a decision in terms of an accepted prior-ranking application is pending and that applications must be rejected if there is an existing right-holder.
7
CONCLUSION
The extent to which the MPRDA provides mineral-tenure security cannot be evaluated without taking certain aspects in the application procedures for rights to minerals into account. Two of the identified markers in application procedures, namely exclusivity and the first-come, first-served principle were evaluated.
    The article established that the MPRDA currently provides exclusivity if it were accepted that the Regional Manager does not have discretion, or is under an obligation, to reject applications for the same mineral on the same land if there is a prior-ranking application or if there is an existing right-holder. If this interpretation is accepted, the MPRDA provides mineral-tenure security as far as exclusivity is concerned. The article further established that the first-come, first-served principle is only partly embodied in the MPRDA. In situations where the principle does not apply, applications are treated on merit with a resultant negative impact on mineral-tenure security.

    The embodiment of the first-come, first-served can contribute towards exclusivity of applications but the principle has no affect on exclusivity in the holding phase. The first-come, first-serve principle will be abolished if the 2013 Amendment Bill comes into operation. It is thus necessary to establish exclusivity without reliance on the first-come, first-served principle. Interpretation of provisions regulating application and granting procedures as advanced in this article will achieve this. Accordingly, the MPRDA places an obligation on the Regional Manager to reject applications for prospecting rights, mining rights and mining permits if decisions in terms of prior-accepted applications are pending and if another already holds rights for the same mineral on the same land.
    Exclusivity during the holding phase is a non-negotiable consideration for investors. Mineral-tenure security will prevail only if existing right-holders have certainty that they hold rights to the exclusion of others. If the MPRDA does not meet this requirement, investors will be wary, to say the least, to invest in the South African mining industry.
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�	Ayisi 2009 27 JERL 76. Mineral-tenure security must not be fused with the general investment environment. Mineral-tenure security forms part of the general investment environment. The general investment environment is a broader concept and includes taxation, labour relations, political stability and corruption. Badenhorst 2014 32 JERL 38–39 refers to these factors as “external factors” influencing tenure security. It is suggested, however, that these factors influence the general investment environment and do not emerge as factors of mineral-tenure security in contemporary publications on the subject-matter.


�	Bastida 2001 19 JERL 35. Wälde gives a narrow definition in “Investment Policies and Investment Promotion in the Minerals Industry 1991 1 ICSID Review-Foreign Investment Journal 94 102. He defines security of mineral tenure as “the legal entitlement to extraction rights after a successful exploration phase”. Omalu and Zamora 1999 17 JERL 27 refer to the narrow construction as the first phase of the concept.


�	See World Bank Strategy for African Mining 16 for a discussion of how much money is needed in the exploration phase.


�	Ayisi 2009 27 JERL 66. Also see Otto “Criteria for Assessing Mineral Conditions” in Mineral Investment Conditions in Selected Countries of the Asia-Specific Region, UN, ST/ESCAP/1200, 1992 13. The World Bank refers to security of mineral tenure in the broad sense. See World Bank Strategy for African Mining 21–23; and World Bank A Mining Strategy for Latin America and the Caribbean 14.


�	Bastida 2001 19 JERL 36.


�	Ayisi 2009 27 JERL 77. Omalu and Zamora 1999 17 JERL 27-28 refer to the broad construction as the second phase of the concept while Saravia-Frias The Modern Concept of Security and Continuity of Tenure: Argentina-Chile (Unpublished Master’s Dissertation, CEPMLP, University of Dundee) 1998 31 in Bastida 2001 19 JERL 32 refers to the modern concept of mineral-tenure security.


�	Bastida 2001 19 JERL 36.


�	See Badenhorst 2014 32 JERL 20, where the author argues that continuity of tenure is ensured by the fact that applications cannot be accepted when there is an existing right-holder. See further in paragraph 4 below.


�	In terms of s 16(2), 22(2) and 27(3) of the MPRDA, applications for prospecting rights, mining rights and mining permits must, respectively, be accepted if certain requirements are to be met. Similarly, in terms of s 17(1), 23(1) and 27(6) prospecting rights, mining rights and mining permits must, respectively, be granted if certain requirements are to be met.


�	Aspects in the holding phase are of a procedural and a proprietary nature. Proprietary aspects include the private-law nature of rights to minerals, ownership of mineral resources and the manner in which clashes between the holder of a right to minerals and the surface owner are resolved.


�	World Bank Strategy for African Mining 22; Dale 1996 14 JERL 300; Bastida 2001 19 JERL 37. See Omalu and Zamora 1999 17 JERL 23 and 37 for a discussion on how ministerial discretion in limited in Chile.


�	This is another aspect of security of tenure, namely the ability to challenge discretionary decisions in a court or other tribunal. See Bastida 2001 19 JERL 37; Dale 1996 14 JERL 300; and World Bank Strategy for African Mining 22.


�	Hoexter Administrative Law in South Africa 2ed (2012) 356.


�	Dale 1996 14 JERL 300. See Dale “The Nature of Administrative Discretion in Decision-Making Concerning Prospecting and Mining Rights” in South African Mineral and Petroleum Law (2012) MPRDA-17, eg, in the MPRDA which introduce discretionary decision-making powers.


�	Omalu and Zamora 1999 17 JERL 22. See Ayisi 2009 27 JERL 73, where the author comments on how the reform of Ghana’s mineral law improved this aspect in that country.


�	Dale South African Mineral and Petroleum Law MPRDA-15. The first two markers draw on principles of Administrative Law. The relationship between principles of Administrative Law and security of tenure must therefore be established. See Dale South African Mineral and Petroleum Law MPRDA-15–MPRDA-18 for a general discussion of the nature of administrative discretion in decision-making concerning prospecting rights and mining rights.


�	S 16(4) and 22(4) of the MPRDA, eg, requires that applicants for prospecting rights and mining rights must be notified to submit the necessary environmental  reports and to consult with the relevant parties. S 27(5) and 27(6) contain similar requirements for mining permits.


�	Johnson Mineral Rights – Legal Systems Governing Exploration and Exploitation (Unpublished doctoral thesis, School of Architecture and the Built Environment, Royal Institute of Technology, Stockholm, Sweden 2010) 25.


�	The principle can also be jeopardized if different rights for the same mineral on the same land can be accepted. If applications for prospecting rights can, for example, be accepted if there is an existing holder of a mining right, the exclusivity of the holder of the mining right will be compromised. For clarity, I refer to the same mineral on the same land in the text.


�	Dale “Comparative International and African Mineral Law as Applied in the Formation of the New South African Mineral Development Legislation” in Bastida, Wälde, Warden-Fernández (eds) International and Comparative Mineral Law and Policy (2005) 832; Johnson Mineral Rights Legal Systems Governing Exploration and Exploitation (Unpublished doctoral thesis) 23.


�	Paragraph 6 2 below.


�	S 16(2), 22(2) and 27(3) for prospecting rights, mining rights and mining permits respectively.


�	According to s 16(2)(a), 22(2)(a) and 27(3)(a), applications for prospecting rights, mining rights and mining permits must respectively also meet the procedural requirements in s 16(1), 22(1) and 27(2).


�	S 16(2)(b), 22(2)(b) and 27(3)(b) include that no other person may hold a retention permit for the same mineral on the same land for prospecting rights, mining rights and mining permits respectively.


�	S 16(2)(b), 22(2)(b) and 27(3)(b) for prospecting rights, mining rights and mining permits respectively.


�	Paragraph 4 1 below.


�	Proc 14 in GG 36512 of 2013-05-31.


�	S 16(2)(c) and 22(2)(c) also require that to place an obligation on the Regional Manager to accept applications for prospecting rights and mining rights, respectively, decisions in terms of prior accepted applications for retention permits must not be pending.


�	S 16(2)(c) as amended by s 12(b) of the 2008 Amendment Act and 22(2)(c) as amended by s 18(c) of the 2008 Amendment Act for prospecting rights and mining rights respectively.


�	Paragraph 4 2 below.


�	The methods, rules and presumptions of interpretation form a complex matrix. An attempt is not made to place the relevant principles within the applicable methods of interpretation. No specific hierarchy is attributed to the relevant rules and presumptions. I am further not in favour of one specific method of interpretation. The point of departure is that the relevant rules, presumptions and methods exist and are used to justify a specific outcome here.


�	Du Plessis Re-Interpretation of Statutes (2002) 238.


�	Du Plessis Re-Interpretation of Statutes 243. Even before 1994, the intention of the legislature played an important role in Interpretation Theory. See in general Du Plessis Re-Interpretation of Statutes Chapter 5.


�	S 2(g).


�	The preamble states: “REAFFIRMING the State’s commitment to guaranteeing security of tenure in respect of prospecting and mining operations”.


�	The objectives are contained in s 2 of the MPRDA. See Dale South African Mineral and Petroleum Law MPRDA-107–MPRDA-121 for a discussion of the objectives.


�	The long title is “To make provision for equitable access to and sustainable development of the nation’s mineral and petroleum resources; and to provide for matters connected therewith.


�	The preamble states: “REAFFIRMING the State’s commitment to reform to bring about equitable access to South Africa’s mineral and petroleum resources; BEING COMMITTED to eradication all forms of discriminatory practices in the mineral and petroleum industries …”


�	S 2(c) and 2(d). See Badenhorst and Mostert 2008 “Broad Based Economic Empowerment” in Mineral and Petroleum Law of South Africa Chapter 23 for a discussion of broad-based black economic empowerment under the MPRDA.


�	S 12, eg, makes provision for assistance to previously disadvantaged persons. See Dale South African Mineral and Petroleum Law MPRDA-176(8) in this regard. Another example is s 17(f) and 23(f) of the MPRDA which makes advancing the objective of equitable access to mineral resources a requirement which must be complied with to place an obligation on the Minister to grant prospecting rights and mining rights respectively.


�	Du Plessis Re-Interpretation of Statutes 156.


�	See Badenhorst 2014 32 JERL 20, where in a slightly different context, the author argues that the inability of the Regional Manger to accept applications if another already holds a prospecting right, mining right or mining permit ensures continuity of tenure from prospecting to mining. The author also accepts the interpretation without an explanation. Also see Sishen Iron Ore Company (Pty) Ltd v Minister of Mineral Resources (298980/10) [2011] ZAGPPHC 220 (20 December 2011) par 100 and 101, where this interpretation was accepted without reliance on any rules of Interpretation theory or any explanation for its acceptance. It must be noted, however, that the judgment was given in the context of conversion of rights that existed before the MPRDA to new rights under the MPRDA.


�	Du Plessis Re-Interpretation of Statutes 224.


�	Paragraph 5 below.


�	Ibid.


�	Dale South African Mineral and Petroleum Law MPRDA-159.


�	Bengwenyama Minerals (Pty) Ltd v Genorah Resources (Pty) Ltd 2011 (4) SA 113 (CC). Although the decision of the Constitutional Court revolved around the competing applications for a prospecting right in terms of s 16 and a preferent prospecting right in terms of s 104, the later-ranking application was initially brought as an s 16 application. See paragraph 5 below.


�	Bengwenyama Minerals (Pty) Ltd v Genorah Resources (Pty) Ltd supra par 7–15.


�	Bengwenyama Minerals (Pty) Ltd v Genorah Resources (Pty) Ltd supra par 18.


�	Bengwenyama Minerals (Pty) Ltd v Genorah Resources (Pty) Ltd supra par 19.


�	S 9(1)(b).


�	S 9(1)(a).


�	S 9(2).


�	Paragraph 4 1 above. Also See Badenhorst 2014 32 JERL 11 for the importance of the transformative nature of the MPRDA.


�	Dale in Bastida et al International and Comparative Mineral Law and Policy 832–833 points out that it is not clear how these applications must be treated but does not make any suggestions in this regard. In a later work, Dale South African Mineral and Petroleum Law MPRDA-158, the author suggests that the presumption of legislative interpretation against absurdities can be invoked to justify the interpretation that applications must be treated on merit in the relevant circumstances.


�	S 1 of the MPRDA defines community as “a group of historically disadvantaged persons with interests or rights in a particular area of land on which the members have or exercise communal rights in terms of an agreement, custom or law: Provided that, where as a consequence of the provisions of this act, negotiations or consultations with the community is required, the community shall include the members or part of the community directly affected by mining on land occupied by such members”. The definition in itself causes uncertainty. See Humby “The Bengwenyama Trilogy: Constitutional Rights and the Fight for Prospecting on Community Land” 2012 PER 166 231; and Badenhorst, Olivier and Williams “The Final Judgment” 2012 TSAR 106 123 for criticism of the proposed definition before the 2008 Amendment Act came into operation.


�	S 104(1). Compare the differences in the requirements that s 104 applications for prospecting rights and mining rights and s 16 and 22 applications must meet.


�	See Badenhorst and Olivier “Host Communities and Competing Applications for Prospecting Rights in terms of the Mineral and Petroleum Resources Development Act 28 of 2002” 2011 De Jure 126 141 in the context of the decisions of the court a quo in Bengwenyama Minerals (Pty) Ltd v Genorah Resources (Pty) Ltd (TPD) Unreported case no on 39808/2007 18-11-2008); and the SCA in Bengwenyama Minerals (Pty) Ltd v Genorah Resources (Pty) (Ltd) (formerly Tropical Paradise 427 (Pty) (Ltd) (Bengwenyama-ye-Maswazi Royal Council intervening) 2010 3 All SA 577 (SCA) 29.


�	Bengwenyama Minerals (Pty) Ltd v Genorah Resources (Pty) (Ltd) (formerly Tropical Paradise 427 (Pty) (Ltd) (Bengwenyama-ye-Maswazi Royal Council intervening) par 73.


�	Ibid.


�	Ibid.


�	The case was decided before the 2008 Amendment Act when it was argued that s 104 provided an alternative application procedure to communities who had an interest in the land and the minerals subject to the right. See Badenhorst and Olivier 2011 De Jure 141. According to the 2008 Amendment Act, communities must apply for preferent rights in terms of the normal application procedures in s 16 and 22 of the MPRDA for prospecting rights and mining rights respectively. The fact that communities must apply for preferent rights in terms of s 16 and 22 have no impact on the interpretation of the court.


�	See Humbly 2012 PER 184 in a slightly different context.


�	Badenhorst, Olivier and Williams 2012 TSAR 120.


�	Ibid.


�	S 104 applies only to mining rights and not to mining permits.


�	S 19(1)(b).


�	This is according to the narrow construction of mineral-tenure security. See paragraph 2 above.


�	Paragraph 4 2 above.


�	Paragraph 4 1 above.


�	Paragraph 5 above.


�	Paragraph 4 2 above.


�	Ibid.


�	Paragraph 5 above.


�	Paragraph 4 2 above.


�	Ibid.


�	Paragraph 4 1 above.


�	Bill 15 of 2013. 


�	The Minister will also have the power to invite applications for reconnaissance permissions, exploration rights, and production rights. The two last-mentioned rights are rights to petroleum.


�	Namely, when a right or permit was cancelled, relinquished, abandoned or has lapsed.
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