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SUMMARY
The aim of mandatory offers law is to offer protection to minorities where the takeover of a regulated company is imminent. Correspondingly, the Companies Act has been enacted to promote economic activity by encouraging investments. Thus, all rules within the ambit of the Companies Act must conform with the purpose of this legislation. Although the rules of mandatory offers serve a noble purpose, they appear to contrast with the purpose of the Act. The main pitfall appears to be the rules that trigger mandatory offers. This arguably may be an impediment to investments. The triggering percentage is not necessarily the main pitfall, but lack of distinct leeway is. This article investigates the impact of mandatory offers in relation to commerce, in order to reach an informed opinion about whether there is a variety of ways to regulate takeovers. This investigation will then determine whether the legislator could adopt a different system or provide precise rules that would exempt those who have acquired securities in the range of prescribed percentage without posing a danger to minorities.
1
INTRODUCTION
Numerous legal regimes change in pursuit of a modern system that is in line with the needs of the evolving economy. Many rules that seem to frustrate economic advancement are either remodelled or totally abandoned.
 From a practical perspective, it would seem that the mandatory offer system should also face such a fate. It is submitted that where a person (or persons) acquires shares in the range of the prescribed percentage,
 the person or persons must make a mandatory offer to acquire the remainder of minority securities if so required.
 The law is clear that a person or persons must not only obtain a prescribed percentage of securities of a regulated company
 but must also gain beneficial interest before the duty to make mandatory offers is triggered.
 The trigger for mandatory offers, therefore, hinges on the acquirer gaining the beneficial interest in excess of the prescribed percentage. If the acquirer gains the beneficial interest in excess of the prescribed percentage, it is supposed that the acquirer has gained “control” of the company.
    The word “control”, when used in the context of mandatory offers is somewhat fuzzy. At a first glance, one is confounded by the numerical percentage which is meant to represent control.
 The word “control” in terms of takeovers is distinctively defined and its meaning is markedly different from the ordinary meaning generally accepted as denoting control de facto.
 Though the prescribed percentage, it appears, is meant to represent control, but it is fairly overt that it does not represent control de facto.
 Hence, it is reasonable to argue that an acquirer might obtain securities above prescribed percentage without gaining control of the company. Even so, the acquirer would have to make an offer to acquire securities in the target company only if the acquirer would have enough resources to acquire minority securities.
 This is a fundamental business flaw because this rule applies to all acquisitions in the range of the prescribed percentage.

    In the light of the above, we have to determine the objective the legislator wishes to achieve by enacting the Companies Act of 2008. This will set the scene in determining whether suitable ideologies or procedures may be embraced to regulate takeovers. It is therefore important to also investigate how other jurisdictions regulate takeovers, in order to evaluate whether a different system could be formulated to regulate takeovers. An overview of the chronological development of the mandatory offer system may also help us understand the relevance of this system. Finally, it is necessary to formulate a postulation to assess whether addition of guiding principles is needed to alleviate possible confusion in respect of the theory of the gaining of control.
2
THE  PURPOSE  OF  THE  COMPANIES  ACT  2008
The author believes that it is of paramount importance that he align the purpose of this article with the purpose of the Act. Thus, taking cognisance of the purpose of the Act will not only advance the arguments which will be put forward in this article but will also promote and advance the purpose of the Act itself. It is stated that one of the purposes of the Act is to promote the rights of stakeholders.
 A further aim is to promote the development of the South African economy by – (i) encouraging entrepreneurship and enterprise efficiency; (ii) creating flexibility and simplicity in the formation and maintenance of companies; and (iii) encouraging transparency and high standards of corporate governance as appropriate, given the significant role of enterprises within the social and economic life of the nation.
 The Act is also intended to reaffirm the concept of the company as a means of achieving economic and social benefits.
 The Act moreover is aimed at promoting the development of companies within all sectors of the economy, and to encourage active participation in economic organisation, management and productivity.
 The aim is also to promote innovation and investment in South African markets.
 A further object is to create optimum conditions for the aggregation of capital for productive purposes, and for the investment of that capital in enterprises and the spreading of economic risk.
 Most importantly, the Act is intended to provide a predictable and effective environment for the efficient regulation of companies.

    The purpose of the Act seems to incline more towards encouraging economic development, investment and certainty.
 One is led to raise questions about the impact of mandatory offers in the context of the purpose of the Act.
 It is submitted that the mandatory offer system has the potential to discourage investments, since it requires the investor to go beyond what would constitute a good investment to the investor.
 The main discouraging factor seems to be the requirement that the investor must make offers for the remainder of securities which the investor may not have the desire to acquire. Sefalana Employee Benefits Organisation v Haslam
 may lend credence to this view. There are a number of ways in which minority shareholders may be protected
 and in the current form, the mandatory-offer rules apply amenably, and it is somewhat unclear which minorities are to be protected. This point will be illustrated in full below.
3
THE PHILOSOPHY THAT UNDERSCORES MANDATORY  OFFER  REGIME
In practice, investors acquire share stock for different reasons. Some are motivated by the prospect of making huge gains, while others may want to transform the target company to suit their aims. It is overt that once an acquirer gains enough securities of the target company, the acquirer may want to implement its plans promptly. While minorities may be provided with the liberty to raise their concerns, their efforts to avert the transformation of the company would have little impact if the acquirer holds enough voting securities.

    In situations where a large number of shareholders were unable to attend the shareholder meeting, the shareholders who are present may constitute a quorum. This is possible since a quorum can be constituted by a certain number of shareholders.
 In this sort of situation the party does not have to carry voting rights that validate substantial influence in true sense, as a consequence the shareholder who carries enough votes to determine the outcome of the ballot can approve critical resolutions.
 This kind of influence is what informs and underlies the takeover’s rules.
 The voting rights which mathematically do not constitute control de facto essentially amount to ostensible control (generally referred to as effective control).
 In essence the theory of ostensible control informs the regime of mandatory offers. It is submitted that a shareholder may control the company where the shareholders are widespread (or are not active participants in company affairs) and the shareholder has enough securities to determine the outcome of ordinary resolutions even though the shareholder holds less the 50% of all voting securities.

3 1
Protection  of  minorities

The mandatory-offer regime is formulated to inhibit possible abuses of minority shareholders during or after acquisitions that confer control (ostensible or de facto) on the acquirer.
 It is plausible that the law ought to protect minorities against possible abuse.
 The mandatory-offer regime is fashioned to halt situations whereupon acquisitions shareholders are treated disproportionally.
 Accordingly, during acquisitions minorities may either be ignored or offered fair value for their securities whereas the acquired securities were fetched at a premium.
 The abuse of minorities might not only end during acquisitions; even after acquisitions minorities may still be oppressed. For instance, in cases where resolutions to dispose of the company’s assets are adopted by a required majority vote, minority shareholders would have no recourse if the vote had been adopted within the ambit of the law (except that the Court may order that majority shareholders purchase minority shares at fair value).
 It is for these reasons that, where an acquirer offers to purchase securities in the range of the prescribed percentage (and possibly gains control), the acquirer is obliged to acquire minority shares at the same rate.
 It is purported that the acquisition of securities in the range of prescribed percentage represents the gaining of control; accordingly the attaining of the prescribed percentage warrants equal treatment of affected security holders. Mandatory offers are therefore envisioned to curtail unfair treatment of shareholders and to avert possible abuses of minorities after acquisition of securities in excess of the prescribed percentage.
 The minorities, in that respect, are provided with an opportunity to sell their securities to the shareholder who has attained securities in the region of the prescribed percentage of the company.

4
THE  MEANING OF “CONTROL” IN CORPORATE LAW
The trigger for mandatory offers is largely dependent on attaining the prescribed percentage of shares. The implications of attaining the prescribed percentage are similar to the gaining of control as framed in the preceding statute.
 Hence, a determination of what the word “control” means may prove useful in establishing the relevance of mandatory offers. There are a number of definitions of the term “control” in corporate law. The reason for determining what the word “control” entails in different spheres of corporate law is to gain a proper understanding of mandatory offers. It is understood that the need for mandatory offers is primarily to protect minority shareholders.
 The minority shareholders are protected against the change in control of the company, because minorities can generally not have any influence in that respect.
 The minority shareholders have the liberty to either elect to remain in the company where “control” has changed or to sell their securities at the same rate to the incoming shareholder.
 The use of the term “control” still seems to be relevant since minorities should be protected against substantial change in the influential power in the company. Each of the following statutes has its own definition of control, the preceding Companies Act 61 of 1973, the current Companies Act 71 of 2008, the Competition Act 89 of 1998, Securities Regulation Code on Takeovers and Mergers (the Code) and the Companies Regulations 2011.
    The Companies Act 61 of 1973 (“the Old Act”) states that a person (juristic or natural) controls a company where it holds a majority of the voting rights, or can appoint directors who hold a majority of the voting rights at a board meeting.

· The Companies Act 71 of 2008 stipulates that – for the purpose of subsection (1), a person controls a juristic person, or its business, if that first person together with any related or inter-related person, is – (aa) directly or indirectly able to exercise or control, the exercise of a majority of the voting rights associated with securities of that company, whether pursuant to a shareholder agreement or otherwise; or (bb) has the right to appoint or elect, or control the appointment or election of, directors of that company who control a majority of the votes at a meeting of the board.

· The Competition Act 89 of 1998 (“the Competition Act”) adopts a wider definition of the word “control”. It is held that – a person who beneficially owns more than one half of the issued share capital of the company, is entitled to vote a majority of the votes, or has the ability to control the voting of a majority of those votes at a general meeting, or has the ability to materially influence the policy of the firm in a manner comparable to a person who, in ordinary commercial practice, can exercise an element of control.

· In terms of the Code it was submitted that a person had “control” if that person had a holding or aggregate holdings of shares or other securities in a company entitling the holder thereof to exercise, or cause to be exercised, directly or indirectly, the specified percentage or more of the voting rights at meetings of that company or any company controlled by it, irrespective of whether such holding or holdings confer de facto control.

· Companies Regulations 2011 define control as: the holding of a beneficial interest in a regulated company equal to or exceeding the specified percentage of voting rights in that regulated company.

    It is obvious that the word “control” has a different meaning in terms of takeover rules. The meaning adopted in the Code seems to be narrow and specific compared with the meanings in both the Companies Act and the Competition Act. What is interesting is that even though there was a distinct difference between the two meanings, the Code qualified its definition by stating that, the proviso shall apply despite its not being congruent with the true meaning of the word “control”.
 Interestingly, the Companies Act of 2008 does not use the term “control” with regard to mandatory offers. In fact the term “prescribed percentage” is preferred.
 Perhaps this is to avoid the controversy that could erupt from the continued use of the contrasting definitions of the term “control”.
 The arguments in this article would be easier to follow if the word “control” were still prevalent. Nevertheless, one should construe the words “prescribed percentage and obtaining of beneficial interest” as inferring that there is a change that should afford protection to those in the minority. In that regard, it would seem that minorities are protected against decisions that might be made to steer the company in a different direction or against the manner in which the company may be transformed thereupon, and their option to exit the company is limited. Accordingly, the offeror must have substantial influence in decision making,
 otherwise, there would be no need to offer protection to those in the minority. Such influence should allow the acquirer reasonable “control” when in the adoption of resolutions. It is obvious that the words “prescribed percentage” are intended to substitute the words “taking of control”. In essence, gaining the “prescribed percentage” has the same implications as “taking of control”, and this is apparent in the definition of control provided in the Companies Regulations. It is plain that there is an unequivocal correlation between “prescribed percentage” or should we rather say “influential power” and control. Thus, the word control is clearly camouflaged with the words “prescribed percentage”.

4 1
The meaning of “control” generally associated with takeovers

It is submitted that the meaning of control in takeovers should not be perceived at an elementary level.
 This is because a securityholder might exercise control even where its share capital falls short of a percentage commonly associated with the controlling of a company. It is fairly apparent that the varieties of “control” which are significant in a policy sense extend well beyond total domination.
 Stedman states the following:
“In practice, where a company has a wide spread of shareholders, a significant minority shareholding may give the holder a decisive degree of influence over the company’s activities’. This has been recognised by the Panel and for many of the purposes of the Code and SARs, ‘control’ is deemed to be the holding of an aggregate of 30 per cent or more of the voting rights of a company. This is so whether or not de facto control is obtained.”

    The Australian writers, Ford, Austin and Ramsay, list a number of levels of control which need to be distinguished when considering control in the ambit of takeovers.
 In my opinion, only one level listed by the writers may validate the need to have a mandatory-offer system in any jurisdiction; the rest of the levels surely pertain to ownership which can easily pass ordinary or special resolutions when all shareholders are present at the meeting. The effective control as pointed out by the writers perhaps validates the need to have mandatory offers. It is held that a securityholder has effective control where the holder or holders (presumably acting in concert) have a large parcel of securities, though less than 50%, but the other shareholdings are widespread.
 In this regard, a quorum could be formed and a resolution intended to steer the company in a different direction adopted.

    In the South African context, is the theory of effective control really relevant to private companies or State-owned entities? In many instances, one finds that most shareholders in private companies reside fairly close to the company’s headquarters. Equally, State-owned companies will hardly fall victim to a new investor’s attempts to steer the company in a different direction, especially so if the acquired securities do not amount to more than 50% of the voting securities. If this were to happen, it would mean that the Government of the day is grossly incompetent. Even in cases of public companies, it seems that the concept of effective control has expired. It is trite in South Africa that every securityholder should be given significant opportunity to cast a vote intended to adopt an important resolution.
 As a consequence, arrangements should be made to enable the securityholders in distant locations to exercise their vote. In that respect, resolutions could be adopted by the use of electronic devices as sources of exercising votes.
 Hence, the theory of effective control seems anachronistic to provide a fundamental reason for the need to have mandatory offers in this technological age. Perhaps the rationale behind the approval of the triggering figure or percentage needs appendages, and this would be for the law to determine.
5
MANDATORY  OFFERS  SYSTEM  IN  FOREIGN LAW
It is submitted that the mandatory offer regime had its origins in the English City Code on Takeovers and Mergers.
 It would then be appropriate to investigate why there was a necessity to have such a system in the English law. This could help us understand the primary reason for having a system to protect minorities in takeovers, and assist us to draw conclusions on whether this system is efficient in serving its purpose.
5 1
Mandatory  offers  in  the  English  law

In England, the City Code on Takeovers and Mergers (the City Code) was introduced in 1968 as a result of concerns over the manner of takeover offers and especially the practice of oppressing minority shareholders.
 At that point in time, the Code had no force of law, but was a mere directory guideline in takeover offers. Later on, the Code was promulgated into law, and now has the force of law.
 The City Code provides that, except with the consent of the Panel, when: (a) any person acquires, whether by a series of transactions over a period of time or not, an interest in shares which (taken together with shares in which persons acting in concert with him are interested) carry 30% or more of the voting rights of a company;
 or (b) any person, together with persons acting in concert with him, is interested in shares which in the aggregate carry not less than 30% of the voting rights of a company, but does not hold shares carrying more than 50% of such voting rights and such person, or any person acting in concert with him, acquires an interest in any other shares which increases the percentage of shares carrying voting rights in which he is interested.

    The City Code was designed largely to ensure that shareholders in an offeree company are treated fairly and are not deprived of an opportunity to decide the merits of a takeover bid.
 Moreover, shareholders of the same class must be afforded equal treatment by an offeror. The Code also provides a systematic structure in which takeovers must be carried out.
 The word that is quite prominent and that underlies the basis of the City Code is “takeover”. It would seem that offers are triggered in situations where the “takeover” of “control” is imminent.
 Furthermore, the City Code is intended to offer shareholders an opportunity to consider offers made to acquire their shares by restricting directors’ involvement. This is done by putting in place rules that prevent directors from frustrating takeover bids emanating from outside the company.
 This is a noble approach since it is only fair for the owners of share stock to determine the merit of a takeover bid.
 What is clear from the UK perspective is that the system of offers is distinctively shaped for takeover bids. Its primary purpose leads to one conclusion that, upon takeover, fair play in terms of share purchase is fundamental. This methodology provides some protection for minorities who are afforded an opportunity to consider offers to purchase their shares on the same terms as purchased or soon-to-be purchased shares. Nevertheless, the percentage adopted to trigger mandatory offers is perhaps too restrictive if is without leeway.

5 2
Rules that regulate takeovers in other jurisdictions
An overview of the Australian takeover regime is provided. In-depth research of the takeover rules in this jurisdiction is unnecessary because this regime employs a different system. The purpose is to investigate whether there are other mechanisms to regulate takeovers.

5 2 1
Australia
In practice, there is no mandatory offer system in the Australian federal law. The mandatory bid proposal in Australia was opposed in the Senate, essentially on the ground that it was inconsistent with other corporate law principles, and because it would enable one or few holders to negotiate a price and sell out early, while depriving the other holders of the potential benefits of a bidding auction.
 Nonetheless, the Joint Parliamentary Committee on Corporations and Securities was asked to reconsider the matter. Subsequent consideration has not persuaded the Australian government to legislate to reintroduce the proposal.
 Even so, acquisitions of securities under certain circumstances are regulated. Takeovers are generally regulated by imposing a blanket prohibition on acquisitions beyond the 20% threshold, unless certain gateways and exemptions are used.
 Thus, takeovers are specifically launched by bids or other permitted procedures.
 There were also concerns about the implications of the “taking of control”, that is why the Australian legislator provided gateways, and avoided implementing catch-all rules that could be too deterring.
 The provision of exemptions is for the most part to ensure the takeover provisions do not legally prevent certain corporate actions or acquisitions, many of which are not typically concerned with control.
 It should be noted that, where an offeror gains “control” of a target company, the offeror is obliged to treat all shareholders the same.
 What can be learnt from the Australians, is that in light of their economy and the other underlying laws, it would be unwise to adopt the mandatory-offer system, where the system would have dire consequences for certain laws and for the Australian free-bidding environment.
5 3
Comments
The South African takeover system resembles the systems found on the European continent, which boasts some of the world’s most advanced economies.
 The system in Europe is mainly derived to regulate listed companies or companies whose securities are offered on the market, and some of the countries have precise exemptions for mandatory offers.
 The Australians have a far more distinct regime, derived in the main to serve that country’s economic needs. Even though the Australian system is different from the ones in Europe, the need to regulate the market in that jurisdiction is apparent. This illustrates that takeovers must be regulated, but with a system that is fitting to a particular regime. The South African lawmakers should perhaps take a leaf out of the Australian book and introduce a system that is more apposite to the economy. This submission is not intended to imply that the South African legislator should adopt the Australian approach. Similar to the Australians, South Africa must have its own unique system. South Africa therefore needs to construct its system to suit the economic environment, outlining its own leeway that should be used to avoid the making of mandatory offers.
6
MANDATORY  OFFERS  IN  SOUTH  AFRICA
6 1
An overview of the development of mandatory offers
It is held that minority shareholders often found themselves at odds with those in power and generally could be easily side-lined.
 Such was the need to provide protection to minority shareholders that the legislature found it necessary to enact what was referred to as the Securities Regulation Code on Takeovers and Mergers (or the Code). The Code is a set of rules containing mechanisms envisioned to protect minority shareholders during company takeovers. The Code was integrated into the Companies Act 1973 to govern the takeover regime. The South African Code mirrors the one found in the English law, and the English thus provided the brainchild for the South African legislature in formulating this takeover regime.
 The mandatory-offer system was introduced in the South African legal system as a partisan rule of the Code.
 The South African Courts were often at pains to reason on some of the provisions of mandatory offers because most of those provisions were founded on foreign law.
 At one point, the mandatory offer system was missing in the old Companies Act, only to be reintroduced again in subsequent amendments.
 Accordingly, the Code continued with the regime of mandatory offers.
    The main purpose of the Code was to facilitate takeovers and ensure protection to minority shareholders.
 Where the acquirer of securities obtained or was to obtain securities in the range of a specified percentage,
 the acquirer was obliged to make an offer on the same terms as the purchased or soon to be purchased securities to minorities.
 The other rule stated that mandatory-offer rule was triggered when “a person who, together with persons acting in concert with him or her, held at least the specified percentage but not more than 50 per cent of the voting rights in a company, and he or she and concert parties acquired, in any period of twelve months, additional securities carrying more than five per cent of the voting rights”.
 A person may have either acted alone or in concert
 with others when acquiring shares that triggered mandatory offers. Owing to their imperfections, the rules of mandatory offers have been amended a number of times.
 In the amendments the creep-up theory was introduced.
 In this instance, the creeping up of voting power, even in cases where a specified percentage was long gained, but where additions of at least 5% of securities were gained, triggered mandatory offers.
 It was stated in the amendments that the mandatory offer rule is triggered whenever an acquirer gains control
 of the company albeit not de facto, or when the acquirer further acquires shares in excess of the limit prescribed.
 In the first instance, the acquirer must gain control and in the more interesting second instance, any additional acquisition of securities above 5% in which the total shareholding of an acquirer is less than 50% of the relevant securities would trigger the mandatory-offer rule. That meant that, where a shareholder had 35% ownership of the relevant securities, and was to acquire a further 5% it had to make mandatory offers to the minorities if its total shares amounted to less than 50% of the company’s relevant securities. This concept of creep-up has been totally abandoned in the current legislation.

    The issue of acquiring control and the subsequent obligation to make mandatory offers was decided in Haslam v Sefalana Employee Benefits Organisation.
 Cameron J, in a persuasive judgment emphasised that one of the bases underlying the Code was to ensure market stability.
 The Court had to decide when acquisition of securities could in fact be finalised. The Court held that acquisition can be finalised by either purchase or subscription.
 When an announcement to acquire securities in terms of an affected transaction is made, the takeover rules become operative at that time. The acquisition of an interest in an offeree company through a concluded contract for the purchase of its controlling shareholding gives rise to an obligation to extend an offer to the minority shareholders, regardless of subsequent repudiation by the purchaser.
 This rule gives effect to the principle that informs the Code as a whole, namely that minority shareholders should, when an affected transaction is entered into, receive equal treatment.
 The Court held that delays in the registration of shareholding in the share register are not uncommon – hence control may be attained before registration has been finalised.

    Although the Cameron judgment was influential and plausible,
 it still had a few drawbacks. The main argument against the judgment was that the Code was first and foremost concerned with the protection of minorities against change in control of the company in takeovers, despite any possible market flux.
 The basis on which mandatory offer had to be made rested on the fact that control must be exchanged in a takeover situation. The fact that the acquirer should have enough resources to follow through in acquiring minority securities should not mean that, based on these premises the mandatory offer must be made even when the triggering condition is no longer present.
 If subsequent control remains the same, what protection should be extended to minorities where the status quo is actually unchanged?
 The Code did not in any way suggest that the main goal was to protect minorities against any possible market fluctuations.
 Secondly, what would have happened if the offeree company repudiates the concluded contract or both contractants mutually agree to terminate their agreement?
 Would the offeror still bear the responsibility to make the mandatory offer? Was the market issue relevant there? This problem was resolved by rule 2.4.2 of the Code where parties had to follow the cautionary announcement and the firm intention-announcement process. The Companies Regulations affirmed the need for responsible pronouncements by putting measures in place that ensure market stability. This is done by means of negotiations and announcement protocols.
 The announcement protocol seems to justify Cameron’s views, but it is quite clear that there was no firm intention to make an offer in full in that case. Accordingly, the current rules would have obstructed the offeror from making the announcement.
    The Supreme Court of Appeal adopted a different stand to the Court a quo views. The Court based its judgment solely on the fact that the mischief rule in terms of the obligation to make mandatory offers is to provide protection to minorities where control of the company has changed.
 The Court held that:

“the fact is that the sole rationale for the existence of an obligation to make mandatory offers, namely, a transference of control, has fallen away before the obligation to make offers has risen and there is no longer any prospect of the offeror acquiring control. Whose "fault" that is (and there may be none), is of no consequence; the fact of the matter is that shareholders who were in jeopardy of finding themselves locked into a company which its control has changed without their concurrence, are no longer in such jeopardy.”

    The laudability of the Appeal Court decision was that – only upon the obtaining of control will the mandatory-offer rule come into operation.
 If the law relied on the theory of the “market expectation” as framed in the Court a quo, the law would have opened itself to difficulties. It would then be accepted that, where negotiations are entered into for acquisitions of securities in affected transactions, according to the “market expectation” theory, it should be assumed that control is vested in the acquirer and the responsibility to make a mandatory offer should loom large. This is so, despite the fact that the contract or even negotiations could be cancelled for other fundamental reasons. This would include occasions where information about a possible takeover is leaked to the market even though negotiations are not at an advanced stage. The rationale behind complete acquisition of securities is that the acquirer must be able to exercise rights to participate in company meeting and also be able to exercise voting rights.
 These views are now being confirmed by the Companies Regulations.

    The Code added a requirement that the transaction must be an affected transaction
 for the mandatory offer rule to be triggered. A person may either act alone or in concert
 when acquiring shares that trigger mandatory offers. Luiz states that the provisions were triggered where an affected transaction was to be completed or were completed, giving rise to an acquisition of control which does not necessarily involve an acquisition of securities.
 The emphasis in those circumstances shifted from whether securities were acquired to whether control had been acquired.
 This position still remains in the current regime.
6 1 1
When should the obligation to make mandatory offers be  triggered?
There was a question raised prior to the enactment of the current statutes regarding when control is actually gained in acquisitions of securities. Although there has already been a lot of canvassing about this issue, in the light of the new rules, additions are necessary. The answer to this question is fundamental in one respect: at what point will the acquirer obtain control of the acquired securities (also with regard to comparable offers), thus bearing the responsibility to make offers. In the light of Haslam v Sefalana, the idea that upon tendering and acceptance of performance, control has been obtained, despite the fact that the share register has not been altered to that effect, becomes attractive. In such a situation it is highly possible that neither party will rescind the agreement. In this regard, it should be assumed that the offeror has obtained a beneficial interest, and can exercise control without the registering of its name in the share register. That would mean that when a firm intention announcement about acquisitions of securities is made, and the performance tendered and accepted, the offeror thereupon bears the responsibility to make offers for minority securities.
 Where cash is not tendered for securities or there is no immediate exchange of performance, then, upon the time the name of the shareholder is entered into the share register it is actually the time control is obtained or when a firm intention announcement is made, whichever comes first.

    It is clear from past cases that the issue of control has been a critical one, and has caused the Courts obvious problems. This forced the legislature to continuously improve the rules of mandatory offers
 and at one point, the mandatory-offer system was abandoned.
 This system has been proved quite difficult to balance, because the minority interests have to be protected, while at the same time the offeror intends to meet the requirements of mandatory offers which have to be heeded. The pitfalls of not regulating takeovers are overt,
 while over-regulation is likely to decrease investor confidence.
6 2
Mandatory  offers  in  the  current  regime

A mandatory offer in terms of the Companies Act of 2008 has to be made if certain conditions exist. The following prerequisite must exist for the rules of mandatory offer to be operative – (i) the acquisition of securities must be in the range of or above the “prescribed percentage”,
 (ii) the transaction must be an affected transaction,
 and (iii) the company must be a regulated company.
 It does not matter whether a person acts alone, or acts with two or more related or interrelated persons,
 or in cases where two or more persons acting in concert, if that person or those persons have acquired a beneficial interest in any voting securities issued by a regulated company, the mandatory-offer rule becomes applicable.
 It should be noted that before the acquisition a person was, or persons together were, able to exercise less than the prescribed percentage of all the voting rights attached to securities of that company.
 As a result of that acquisition, together with any other securities of the company already held by the person or persons, they are able to exercise at least the prescribed percentage of all the voting rights attached to securities of that company.
 After the completion of the acquisition of securities, the acquirer or acquirers of those securities must give notice in the prescribed manner to the holders of the remaining securities.
 Within one month after having given notice to acquire securities in a regulated company, the person or persons must deliver to the holders of the remaining securities of that company, a written offer to acquire those securities on the terms determined in accordance with the Act and Takeover regulations.

    The obligation to make mandatory offers does not arise when a person, alone or in concert with other parties, becomes entitled to exercise voting rights that exceed the prescribed percentage. The rights comprise voting rights that accrue to the person as a result of a beneficial interest in preference shares, and such preference shares do not carry the general rights of ordinary shares.
 An offeror is exempt from the obligation to make a mandatory offer following publication by a regulated company of a transaction requiring the issue of securities as consideration for an acquisition, furthermore a cash subscription or a rights offer, if the independent holders of more than 50% of the general voting rights of all issued securities of the regulated company have agreed to waive the benefit of such a mandatory offer.
 The waiver is null and void if any acquisitions are made by an acquirer or a subscriber or underwriter, or by any of their respective concert parties, in the period between the transaction announcement and date of the waiver.

    It is quite interesting to note that even a party who is entitled to a rights offer may have to make mandatory offers, if there is no waiver by the independent holders. This rule appears to be intended to frustrate looters or oppressors who are associated with the company. It is also interesting to note that the legislator seems to suggest that security holders are actually active participants in company affairs, otherwise the legislator would not have suggested that a waiver must be achieved by “more than 50% of the general voting rights of all issued securities of the regulated company”. It appears that the legislator is of the opinion that security holders will be quick to determine who must make mandatory offers, but will be lethargic to protect their investment where resolutions to steer a company in a different direction are tabled at meetings or where disposal of property is made (hence the need for mandatory offers). Accordingly, if the attitude of the legislator is that shareholders are active participants, it is conceivable that the figure that validates protection to minority should be above 50%, as in that case the minority will not have the power to oppose ordinary resolutions.
    Mandatory offers are intertwined and interchangeable with other regimes of offers.
 For instance, comparable offers may be made instead of mandatory offers where the offeree-regulated company holds more than one class of security in issue.
 If a person acting alone, or two or more persons acting in concert, make an offer for any securities of a regulated company that has more than one class of issued securities, which, if accepted, could result in a person, or a number of related or inter-related persons holding securities of the company entitling the person or persons to exercise more than the prescribed percentage of the general voting rights associated with all issued securities of the company, that person or those persons acting in concert must make a comparable offer to acquire securities of each class of issued securities of that company.
 Similarly, an offeror making a partial offer is exempt from complying with the takeover rules.
 When making the offer, the offeror should holds securities entitling the offeror to exercise voting rights equal to or in excess of the prescribed percentage, but less than 100% of the voting rights. The offer is made for less than all the remaining securities of the class and if the offer is successfully completed, the offeror would still be able to exercise less than 100% of the voting rights.

6 3
Comments

The procedures adopted in this Act are quite easy to follow and their base appears to be founded on past experience. The quandaries of the past are simply ironed-out by means of legislative corrections. In that respect, offers have to be made only when the beneficial interest is obtained.
 The Act seems to have adopted the approach followed by Marais JA, in the Sefalana
 case and the amendments of the old Companies Act.
 When considering the definition of “beneficial interest” it becomes evident that control of securities must definitely be vested in the acquirer.
 It is clear that the modern regime is created on the basis of the old rules. The development of the Code has given birth to some of the existing rules. Even so, the shortcoming of the Act is the absence of the regulations that provide supplementary guides for clear-cut exemptions. The rules apply to every transaction that exceeds the prescribed percentage, subject to the discretion of the Panel to exempt.
7
TO TRADE OR NOT TO TRADE: THE CONUNDRUM OF MANDATORY OFFERS
The underlying basis of the mandatory-offer rule is to protect minorities against the change in control. The operative words here seem to be “minorities” and “change in control”. The author has determined what control in the domain of corporate law and within the sphere of takeovers entails.
 We have similarly indicated what the current statute includes, and likewise provides a historical overview. In this entire exposition, there appears to be one problem, namely in relation to the prescribed percentage and the control theory, whether these refer to their gaining or percentage figure. At this stage mandatory offers should have a structure that contains clear exemptions. The example below indicates clarity is required regarding when the “prescribed percentage” should be a trigger of the mandatory-offer rule. Let us assume that a person or persons acquire securities in the range of the prescribed percentage. The securities capital structure of two companies is as follows:

	Company A
	Company B

	Share Capital Structure or Equity Capital
	Share Capital Structure or Equity Capital

	Mr Big-Spender (in concert)
 holds – 459 shares: 51%

Mr Seller holds – 315 shares: 35%

Mr Minority – 63 shares: 7%
Mr Small-Capital – 63 shares: 7%
	Mr Seller holds - 245 shares: 35%

Mr Little holds – 140 shares: 20%

9 minorities holds 35 shares each: 5% each



    Let us suppose that Mr Seller intends to trade his securities to Mr Buyer. If Mr Buyer acquires the securities from Mr Seller and both companies are regulated companies, should it be said that the transaction is an affected transaction, and a mandatory offer should be made to all minorities? In terms of Company A, control de facto is actually in the hands of Mr Big-Spender and relatives,
 but since Mr Buyer has acquired 35% of securities should we say that Mr Minority and Mr Small-Capital need to be protected against the change in control?
 In truth is Mr Buyer also not a minority shareholder, considering the security capital of Mr Big-Spender and relatives? In this scenario, could we say that the taking over of the company has transpired? In this instance, should the takeover Panel exempt Mr Buyer from making mandatory offers to Mr Minority and Mr Small-Capital?
 This position definitely needs to be clarified to avoid obvious confusion. If the attitude of the Panel is that it will exempt the offeror in such a situation, why set the prescribed percentage at 35% without providing supplementary rules to validate such an approach? Parties simply have to peruse the law and should not have to continuously consult the Panel to determine the merits of their offers.
 In in any event, the law should sparingly leave the Panel with absolute discretion to exempt offerors from making mandatory offers without adequate guidelines, this approach is likely to create uncertainty.
 However, the law needs to leave the Panel with enough discretion to avoid having restricting rigid rules, and this could be achieved by first providing primary guidelines. These primary guidelines will also assist offerors to determine the merits of their offers, and plan accordingly without having to consult the Panel. Thus, the Panel must be consulted under specific and in exceptional cases. Luiz and Van der Linde correctly suggest that perhaps the exemptions employed in the German system would be suitable for South Africa.
 This suggestion is sound, but South Africa needs its own exemptions informed by the needs of the economy, hence more needs to be done.
    In terms of company B, Mr Buyer would comparatively be considered a majority shareholder, but in actual fact he does not have complete control to determine unilaterally what is to become of the company. If we take into account the voting percentage required to pass an ordinary resolution
 or a special resolution,
 this fact becomes absolute. In both situations, Mr Buyer could be opposed when resolutions are tabled for consideration at shareholders’ meetings or at any other meeting, especially if the shareholders are active participants in company affairs.
    The reading of the mandatory-offer rules generally creates doubt whether the Panel will exempt the acquirer of securities from making mandatory offers in both scenarios. As a result, prudent business-persons will be hesitant to trade in securities where the law does not provide clear and precise rules that administer takeover regime. In any event, does it make business sense to suggest that a person or persons who only have the means to acquire 35% of the securities to be compelled to acquire a further 65% or even a further 14% of the minority securities? The mandatory-offer system is suitable for public companies, and only where there is a clear possibility that the minorities might be disenfranchised. Any ill intention by the offeror could be detected by the independent board, or a suspicious shareholder or any interested person could alert the Panel. Moreover, the JSE Listings Requirements also administer takeovers and offers where one of the parties involved is a listed company, which provides further safeguards.

7 1
The theory of a quorum and the mandatory offer
In terms of the adoption of company’s resolutions, it could be argued that for a resolution to be adopted it is not necessary that all securityholders should be present at meetings; consequently a resolution could be adopted when a quorum is constituted (hence the value of the prescribed percentage).
 Therefore, a company is at liberty to decide a percentage that may validate what number of shareholders should constitute a quorum.
 This would mean that if a quorum is constituted by a smaller percentage of shareholders it becomes possible that a party acting alone or in concert could have sufficient influence to determine the outcome of the vote. Equally, it could be argued that the responsibility to participate in meetings that are intended to steer the company in a different direction, lies solely with shareholders (especially if the securityholders do not have to attend the meeting and can use other resources to cast votes).
 In any event, a disposal of all or greater part of the company’s assets or undertakings would fall under the fundamental transactions rules, and thereupon procedures have to be adhered to.
 This would make it difficult for a looter or a scavenger to rob minorities. Even if there is persistence that the percentage required for a quorum
 to be constituted validates the figure arrived at in determining the value of the prescribed percentage, then it is speculative or illusory to suggest that all shareholders are slack in ensuring that their investment reap rewards. Hence, there need to be precise exemptions.
7 2
The gaining of control and equal treatment of shareholders

Shareholders need to be treated equally and fairly when there is a change of control in the ownership of the company. Judge Marais asserted in the Sefalana case that control must be gained before the offeror becomes compelled to practise equal treatment.
 If the offeror is exempt from making mandatory offers, the responsibility to treat all shareholders equally falls away. Thus, equal treatment is afforded only in the clearest of cases, that is, where there is significant evidence that the offeror has gained control of the company and is able to implement substantial changes. If the ability of the offeror to change the company is left in doubt, there should be no need to make mandatory offers. The underlying purpose of mandatory offers – is that shareholders must be afforded equal treatment in company takeovers. The word “takeover” implies the gaining of “control” that empowers the offeror to determine the fate of the company.

7 3
Comments

The above example largely demonstrates that the lucidity of what inspired the value of the “prescribed percentage” to represent control needs supplements. This would involve the provision of guidelines that exempts the acquirer where control is not gained.
    In both scenarios the minorities still have rights and responsibilities they had before Mr Buyer acquired the securities and after he had acquired the securities. It is basically the same story, with a different character or different characters (depending on whether the parties were acting in concert).
 The story changes only if the new character or characters are possible looters waiting for an opportune moment, or corporate bullies, or if the securities acquired are above 50% of all voting rights.
8
CONCLUSION
The mandatory offers regime in its previous and current form seems a far-reaching mechanism to be embraced as a source of protection to those who are likely to be dominated. Conventional wisdom has it that “prescribed percentage” and the “control” problem are the most acute in the mandatory offer system. This is fairly obvious when one considers how the term “control” has been amended,
 and its subsequent exclusion from the principal Act. Even more acute is the fact that the issue of gaining control in terms of the old definition
 has not been at issue in a Court of law – thus it is hard to conclude what the Courts would have done under those circumstances.

    The main problem stems from the “cut-and-paste” job preferred by the legislature. Britain has a developed economy, and as such, the British legislature provides reasons for why the triggering percentage is at 30%.
 Even so, after the system of mandatory offers came into operation in Britain, many companies transacted just below the threshold figure simply to avoid the making of mandatory offers.
 This presumably has amounted to a sizable decline in the monies invested in companies under regulation. The Australian systems provide evidence that a jurisdiction can structure its own takeover rules. Australian lawmakers provide an exhaustive list of acquisitions which must not be covered by the takeover rules,
 but still gives its takeover Panel the power to exempt acquisitions under certain circumstances. South Africa, like Australia, needs to have its own leeway and also provide clear exemptions. In consequence, the lack of leeway and clear exemption guidelines is the main problem. The rules apply to all offers above the prescribed percentage, with the indeterminate exemption by the Panel. In that respect, mandatory-offer rules need to be formulated to be in line with the needs of a developing economy. Mandatory offers thus need be triggered only where it is clear that control (actual or effective) is sought.
 Mandatory offers appear to be most relevant to public companies, and only where it would be difficult to arrange a ballot by other means.
 It is a fact that many of the world economies have mechanisms that regulate takeovers, and South Africa should not be an exception. The ironing-out of some of the marked problems
 by provision of leeway and clear exemptions would make this regime appropriate for South Africa.
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