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SUMMARY

The primary purpose of this article is to revisit and reconsider the development of the review test set out in the Constitutional Court judgment of Sidumo v Rustenburg Platinum Mines Ltd ((2007) 28 ILJ 2405 (CC)) and consequently ascertain the correct approach to be adopted by our Labour Courts in the application of such test. The secondary purpose, entails the determination of the extent to which Labour Court judges interfere with the merits of awards and the resulting impact on the distinction between appeal and review. In order to establish whether the test for review has been correctly developed and to determine whether our review proceedings deter recurrent interference by our judges, an edifying consideration of judicial review in South Africa, an extensive analysis of various judgments pertaining to such development, followed by a comprehensive comparison with the United Kingdom`s application of review proceedings and judicial composition are made. The research methodology is based on a contour of Sidumo, commencing with the Sidumo judgment, followed by three contentious Labour Appeal Court judgments and concluding with a Supreme Court of Appeal judgment, which clarify the operation of the review test. The contour is interlinked with the notion of reasonableness. In a follow-up article a trilogy of LAC judgments that place a gloss on Sidumo will be analysed.
1
INTRODUCTION
On 5 October 2007, the Constitutional Court handed down a significant and historic judgment concerning our labour-law jurisprudence in Sidumo v Rustenburg Platinum Mines.
 This judgment was eagerly awaited by both employers as well as employees and was of significant importance to the Commission for Conciliation, Mediation and Arbitration
 and other relevant bargaining councils. However, the findings encapsulated in Sidumo were not without controversy. At that time, as well as at present, there were various debates regarding the key findings by the Constitutional Court in relation to the court a quo. Such key findings entailed firstly, that the commissioner is not required to show a measure of deference concerning the decision of the employer, as held by the Supreme Court of Appeal,
 and that the commissioner must subsequently decide whether the decision of the employer was fair in considering all the relevant circumstances; thus rejecting the professed reasonable-employer test in our law. Secondly, the court held that the review grounds, legislated under the Promotion of Administrative Justice Act
 (PAJA), do not apply and thus held that commissioners are obliged to make reasonable decisions within the provisions of section 145 of the Labour Relations Act
 (LRA). However, the principal and most significant finding made by the Constitutional Court, entailed the suffusion of the Constitutional ground of reasonableness into section 145 of the LRA. This pronouncement involved the application of the so-called Sidumo test and thus sought to give a sense of direction concerning the review grounds within section 145. It was set out as a stringent result-based test, ascertaining whether the decision reached by the commissioner was one that a reasonable decision-maker could not have reached. The test will be met only if the result of the award falls outside a notional band of reasonable decisions and, consequently in the process, maintaining the distinction between an appeal and review.

    However, the redoubtable finding in Sidumo was deflated by a trio of contentious Labour Appeal Court judgments. Gaga v Anglo Platinum Ltd,
 Afrox Healthcare Ltd v CCMA
 and Herholdt v Nedbank,
 endeavoured to clarify the operation of the review test and in the process introduced a more lenient and relaxed approach to the application of CCMA-arbitration reviews. These judgments were all formulated on the minority judgment in Sidumo concerning Ngcobo J’s, gross irregularity dictum and endorsing the so-called test for prejudice, confirming that CCMA awards can be reviewed on section 145 and on the additional ground of unreasonableness, resulting in the diluting of the test set out in Sidumo and consequently opening the door for more frequent interference of arbitration awards by our Labour Courts.

    Such deviation from the Sidumo contour by the Labour Appeal Court, distorted the proverbial line between appeal and review and thus encouraged applicants on review to rather base their application on a gross irregularity or dialectical unreasonableness.

    Accordingly, the SCA in Herholdt v Nedbank Ltd,
 and a subsequent LAC judgment of Gold Fields Mining SA (Pty) Ltd v CCMA,
 stepped in and sought to correct such broad approach established by the trio of judgments, by ascertaining a more restricted approach. Such re-establishment of the Sidumo contour reflected the true meaning set out in section 145 of the LRA, relating to the review ground of gross irregularity, as well as the stringent nature of the Sidumo test;
 therefore, ensuring that awards are not lightly interfered with and preserving the distinction between appeal and review. Even though the Sidumo contour has been re-established and developed, the concern is, however, the extent of interference by our Labour Court judges that remains in the application of our review proceedings.

    In revisiting Sidumo, the research design and theme are illustrated in the form of a contour, which entails the assessment of the origin and basis of our review proceedings, the 2007 judgment of Sidumo, the trio of contentious Labour Appeal Court judgments, and culminates in the evaluation of the contemporary judgments of Herholdt and Gold Fields. The core aspect-forming part of the research, and subsequently the Sidumo passage, are the notion of reasonableness. Such notion was entrenched by Sidumo into our labour jurisprudence and in particular into section 145. Even though Sidumo based such suffusion on the Constitutional standard of reasonableness, Navsa AJ, interestingly relied on Bato Star Fishing v Minister of Environmental Affairs and Tourism,
 which in turn made reference to R v Chief Constable of Sussex,
 where Lord Cooke established a simpler test for unreasonableness. Such reliance and consideration of the United Kingdom’s jurisprudence, prompt a comparative approach in considering the application of the notion of reasonableness in the United Kingdom and in particular the judicial medium
 applying such notion.

    Such comparative analyses, emphasise the lighter test for unreasonable-ness endorsed by our Labour Courts in comparison with the more stringent test for gross unreasonableness in the United Kingdom, thus prompting our Labour Court judges to intervene in the merits of a particular case. Even though the Sidumo contour culminates in the narrowing of such interference by our Labour Court judges, the question remains what the motive for such interference is illustrated by the broad application of the notion of reasonableness and consequently, how to prevent such interference. The true intention of the legislature, reflected in the course of the treatise, is to maintain a unique distinction between appeal and review. Such distinction is, however, to a certain extent, distorted in the application of our review proceedings. Therefore, the ultimate consideration is whether the notion of reasonableness can be applied by our Labour Court judges with a measure of confidence in our CCMA commissioners and in the process limit the interference regarding the merits and thus upholding the distinction between appeal and review.
2
BACKGROUND  OF  REVIEW  PROCEEDINGS
2 1
Introduction

One of the key issues that had to be attended to in Sidumo v Rustenburg Platinum Mines Ltd,
 related to the aspects of review proceedings and the subsequent application of same by our Labour Courts. In order to comprehend the noteworthiness of the finding, it is imperative to understand the foundation of the review proceedings in our labour law. Therefore, this paragraph will proceed with a brief consideration of the basis of the grounds for review found in the Labour Relations Act
 (LRA) and setting out the essential distinction between appeals and the grounds for review in section 145 of the LRA.

    In establishing the basis and origin of the grounds for review, the article will refer to the Arbitration Act,
 signifying the intention of the legislature when drafting the abovementioned legislation. However, since the advent of the Constitutional era, the basis of reviews is based on the constitutional principle “that all administrative action must be reasonable”.
 Conversely, this resulted in the labour courts looking at arbitration awards afresh and consequently deciding what the court would have done as the court of first instance, resulting in the consideration of the merits of the case and as a result distorting the distinction between appeal and review. The basis is thus to consider the determination of such distinction. In the past, such distinction was based on the well-known case of R v Dhlumayo,
 setting out recognisable principles for appeal. However, the new distinction is based on whether the decision is capable of justification, thus falling within range of the reasonable decision-maker. The judgment of Carephone (Pty) Ltd v Marcus
 in this regard will thus be considered, in particular the laying of the basis for the Sidumo contour and the ultimate course of preservation of such distinction.

    The relevance of the distinction between appeals and reviews will be noted in the development of Sidumo, where the courts continuously endeavour to summon a stricter approach in review proceedings and thus command for the preservation of such distinction.

    The abovementioned rationality, also interpreted as reasonableness, will be considered in the discussion of the Carephone judgment. The application of the notion of reasonableness can be applied effortlessly in the review of the “penalty” imposed. However, the review of “factual findings”, “sanctions” and “discretion”
 presents a difficulty.

2 2
Foundation of review proceedings in South African jurisprudence
In South African labour law, judicial review concerns the process where a superior court, in particular the Labour Court, is endowed with the power to determine, scrutinise and set aside awards made by organs of State and private or individual bodies on the basis of certain grounds of review.

    Prior to 1994, the South African common law governed the “inherent” jurisdiction of the Supreme Court, providing the High Court with the power to oversee the legality of all the actions of the State organs.
 However, in the post-democratic era, the High Court now enjoys the exercise of such powers, not in terms of our common law, but under the Constitution
 and subsequent legislation enacted accordingly.

    Private arbitrations on the other hand were and are still continuing to be regulated by legislation. The Arbitration Act,
 in section 33(1), sets out specific grounds to challenge a matter on review:
“(1)
Where –
(a)
any member of an arbitration tribunal has misconducted himself in relation to his duties as arbitrator or umpire; or

(b)
an arbitration tribunal has committed any gross irregularity in the conduct of the arbitration proceedings or has exceeded its powers; or

(c)
an award has been improperly obtained,

the court may, on the application of any party to the reference after due notice to the other party or parties, make an order setting the award aside.”

    It is accordingly not surprising that the legislature in 1995 based the LRA on such conservative piece of legislation, in formulating a narrow review action in labour disputes, making it more difficult for parties to succeed. Thus, section 145(2) of the LRA is mirrored on section 33 of the Arbitration Act, where it provides:
“(2)
A defect referred to in subsection (1), means –
(a)
that the commissioner –
(i)
committed misconduct in relation to the duties of the commissioner as an arbitrator;

(ii)
committed a gross irregularity in the conduct of the arbitration proceedings; or

(iii)
exceeded the commissioner’s powers; or

(b)
that an award has been improperly obtained.”

    Such limited scope contained in section 145 produced a school of interpretation, justifying that proceedings against arbitration awards could be instituted not only under the auspices of section 145, but also under section 158(1)(g) of the LRA, based on the Labour Court’s discretion, subject to section 145, to:
“review the performance or purported performance of any function provided for in this Act on any grounds that are permissible in law”.

    Such interpretation had consequently been regarded as a permissible course for reviewing arbitration awards. However, Froneman DJP, in Carephone, in referring to the judgment of the court a quo, confirmed Mlambo J’s refusal to invoke the power of review in terms of section 158(1)(g), and his conclusion that review of arbitration proceedings under the auspices of the Commission must proceed under section 145 of the LRA.

    Such strict nature of the LRA is observable in the abolition of the right to appeal against decisions of the Industrial Court in terms of the LRA. Such right to appeal was replaced with the right to take the commissioner’s decision only on review to the Labour Court. It is thus apparent, from the inception of the LRA, that legislature sought to limit the potential grounds of review and the measure of interference by the Labour Court. The process of referring a decision or ruling to a superior court was thus restricted to that of review proceedings.

2 3
The  distinction  between  appeals  and  reviews
The Labour Court is endowed only with review powers in relation to awards and rulings by CCMA or bargaining council commissioners, where the Labour Appeal Court on the other hand, hears appeals from the Labour Court itself. Even though appeals and reviews are of similar nature and purpose, there are various differences that provide a clear distinction between them.

    Appeals entails a rehearing, concerned with the merits limited to the evidence on record and questions whether the decision of the court a quo was correct.
 Conversely, reviews are not concerned with the merits of the evidence on record, as this limited rehearing only questions whether the procedure implemented was formally and procedurally correct.
 Appeal is thus directed at the result of the hearing, where review is focused on the method by which the result was reached.

    The LRA thus provides a limited platform to challenge the procedure implemented by the arbitrator. Such limited grounds include gross irregularities committed by the arbitrator in the conduct of proceedings, arbitrators exceeding their powers and misconduct committed by arbitrators in the performance of their duties.
 However, since the enactment of the LRA the Labour Courts started to push the boundaries, with the view that our Labour Courts should have the power to do more than merely review the procedure implemented by the arbitrator,
 resulting in the distortion of such clear distinction established by our common law.
 This deviation is the result of value judgments made by our Labour Court judges, resulting in the interference with the arbitrator’s decision and consequently opening the door for the review of the merits.

2 3 1
R  v  Dhlumayo
This judgment of the Appellate Division
 (as it then was) emphasised the importance that a distinction must be maintained between review and appeal. Davis AJA, held that, if the Appellate Court is satisfied that the judicial officer in the court of first instance has erred, the Appellate Court will reverse such decision whether or not there has been concurrence in the judicial officer’s finding of fact by an intermediate Appellate Court.

    The honourable appellate judge consequently summarised his conclusion in the form of principles which should guide the Appellate Court in appeal relating to facts. Some of such noteworthy principles bear repeating. For instance, the trial judge has advantages, which the Appellate Court cannot have, in that the trial judge experiences the atmosphere of the trial, seeing and hearing the witnesses. The Appeal Court could thus hardly ever be in a better position than the trial judge with regard to the demeanour of the witness, and consequently be very reluctant to upset the findings of the trial judge. In observing particular people at the trial, the trial judge is in a better position than the Appellate Court in drawing inferences. Furthermore, should there be a misdirection of fact by the trial judge, it is presumed that his conclusion is correct and the Appellate Court will reverse such decision only where it is convinced that it is wrong. Thus, if the Appellate Court is left in doubt as to the correctness of the conclusion by the court a quo, then the court will uphold it. Should the trial judge have overlooked certain facts or probabilities, the Appellate Court would tend to disregard his findings, as a whole or in part, and thus come to its own conclusion. Accordingly, the Appellate Court is determined to seek reasons adverse to the conclusion of the trial judge. As no judgment can ever be “perfect and all-embracing”, and just because a matter has not be mentioned, it does not imply that it should not be considered.

    In consideration of these principles, it is evident that the court, in an appeal of fact, will interfere where other facts and probabilities have been overlooked.
 This is, however, similar in nature to the notion that an award can be set aside if it is not justifiable with regard to the reasons given.
 This notion set out in Carephone thus clouds the distinction between appeal and review, in that mistakes of fact and law, subject to certain exceptions, are insufficient grounds for interference.

2 3 2
Carephone and the standard of review
In Carephone the LAC had to establish the “nature” and “extent” of the court’s powers relating to the review of CCMA arbitration awards.
 The “extent” of such powers was confirmed to be limited to section 145.
 The “nature” of the court’s powers was based on the administrative-justice section in the Bill of Rights,
 confirming that, although the CCMA was not judicial in nature, it was both bound by the constitutional provision governing organs of State and public administration, as well as the Bill of Rights. Therefore, such administrative status, obliged CCMA commissioners to ensure fairness, impartiality, equitability and an unbiased approach during such proceedings. Froneman DJP, thus expressed and described the abovementioned limitations:

“The constitutional imperatives for compulsory arbitration under the LRA are thus that the process must be fair and equitable, that the arbitrator must be impartial and unbiased, that the proceedings must be lawful and procedurally fair, that the reasons for the award must be given publicly and in writing, that the award must be justifiable in terms of those reasons and that it must be consistent with the fundamental right to labour practices.”

    The constitutional imperatives referred in the abovementioned dictum, “that the award must be justifiable in terms of those reasons given”
 introduces, according to Froneman DJP:
“a requirement of rationality in the merit or outcome of the administrative decision. This goes beyond mere procedural impropriety as a ground for review, or irrationality only as evidence of procedural impropriety”.

    Therefore, the scope of review of arbitration awards was extended as well as a need for the consideration of the merits of the outcome established. Consequently, the review of such awards would no longer be limited to procedural wrongdoing nor evidence thereof.
 However, the honourable judge advised that it would be inaccurate to attempt to distort the distinction between review and appeal.

    Froneman DJP, in his observation of the plain meaning of justifiable,
 explained that such meaning does not require the abolition of the difference between review and appeal, in that it does not require administrative action “to be just, justified and correct”, but merely requires the aptitude in demonstrating to be “just, justified and correct”.
 To limit such distinction between review and appeal, Froneman DJP emphasised that of importance is:
“the constitutional separation of the executive, legislative and judicial authority of the state administration, as well as the foundational values of accountability, responsiveness and openness in a democratic system of government (s 1(d) of the Constitution). The former provides legitimacy for the judicial review of administration action (but not for judicial exercise of executive or administrative authority), whilst the latter provides the broad conceptual framework within which the executive and public administration must do its work, and be assessed on review”.

“When the Constitution requires administrative action to be justifiable in relation to the reasons given for it, it thus seeks to give expression to the fundamental values of accountability, responsiveness and openness. It does not purport to give courts the power to perform the administrative function themselves, which would be the effect if justifiability in the review process is equated to justness or correctness.”

    The LAC evidently accepted that, in determining whether administrative action is justifiable in terms of the reasons given for it, value judgments will have to be made, resulting in the consideration of the merits of the matter.
 Nevertheless, the court expounded the fact that such value judgment will be in order only, if the judge determining the issue, merely considers the merits of the case to determine whether the outcome of such administrative action is “rationally justifiable”, and not substitutes such order with his/her own opinion.

    In a similar view, O’Regan J, in Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Tourism
 emphasised that the distinction between appeals and reviews remains important:
“Although the review functions of the court now have a substantive as well as a procedural ingredient, the distinction between appeals and reviews continues to be significant. The court should take care not to usurp the functions of administrative agencies. Its task is to ensure that the decisions taken by administrative agencies fall within the bounds of reasonableness as required by the Constitution.”

    In considering the abovementioned substantive rationale required of administrative decision-makers, Froneman DJP, in Carephone considered certain formulations, enabling such aptitude.
 The honourable judge, however, redefined such formulations, based on the concept of justifiability and formulated the subsequent test:
“is there a rational objective basis justifying the connection made by the administrative decision maker between the material properly available to him and the conclusion he or she eventually arrived at?”

2 4
Conclusion
The test emphasised in Carephone thus forms the basis for the Sidumo contour and expected difficulty in formulating same. The substantiation of the arbitrator’s own opinion on the correctness of the outcome and decisions not falling within the bounds of reasonableness, remains a concern and the vocal point of the Sidumo contour and the dominant feature in the distinction between appeal and review.
    The strict nature of the distinction between appeal and review embedded in section 145 of the LRA, remains the ultimate barricade and subsequent guard in the prevention of the disturbance of such distinction. However, as will be noted in the Sidumo contour established in the subsequent chapter, the so-called infusion of the concept of reasonableness, with origins in Carephone, does not bring a complete finality to the correct approach for the review of CCMA-arbitration awards. The Sidumo contour may have positioned a firm platform with the outcome-based review test,
 however, it is contemporary Labour Court and Labour Appeal Court judgments which bring to a close the Sidumo contour.

    As mentioned above, Sidumo remains the foundation and starting point in the development of the review of arbitration awards and the decisive prevention of the consideration of the merits by the Labour Courts of such awards. The establishment and subsequent advance of the Sidumo test as well as the Labour Court’s application of the notion of reasonableness is to be considered.

3
THE CONSTITUTIONAL COURT JUDGMENT – SIDUMO

3 1
Introduction
The judgment of Sidumo is without a doubt the prominent source concerning the application of review proceedings by our Labour Courts. Various jurisprudential conclusions were made by both majority and minority judgments, introducing various notions into our law. One of such concepts, partly developed by the Carephone judgment, is the standard of review which ought to be applied by our Labour Courts. In essence, Sidumo continued where Carephone left off and with great command introduced the new approach to be followed.
    After a brief reflection on the background of the Sidumo saga, this chapter advances and considers the judgment of the Supreme Court of Appeal, where the SCA disagreed with the approach adopted by Labour Appeal Court in treating the mine’s challenge to the decision as an appeal.
 Cameron JA, referred to the distinction between appeal and review,
 and expressed that one should not lose sight of the fact that the line between review and appeal is difficult to draw, “as process-related reviews can never blind themselves to the substantive merits of the outcome and will predominantly involve the consideration of substantial merits”, as concluded in Carephone.
 The SCA, in endorsing the fact that CCMA commissioners are subject to Promotion of Administrative Justice Act,
 (PAJA) conceded that under PAJA there will always be a consideration of the merits, as the commissioner must scrutinize the connection between the decision and the reason given for it by the decision-maker and consequently determine the rationality of such decision.

    The majority in the Constitutional Court judgment of Sidumo, however, had contrasting views. The remainder of this chapter progresses to the analysis of such judgment and, in particular, considers the notion of the infusion of the concept of reasonableness into section 145 of the LRA. The comprehensive judgment of Navsa J, indicates the refutation of the majority to entertain the conception of the SCA regarding PAJA, and subsequently formulated the standard of review, based on the abovementioned infusion of reasonableness into section 145.
    However, according to the minority, such standard of review appends an additional ground for review. Ngcobo J, emphasised that this approach tends to blur the line between an appeal and a review, as the requirement of rationality in the merit or outcome of the administrative decision, goes beyond mere procedural impropriety as a ground for review, or irrationality only as evidence of procedural impropriety.

    The majority judgment is the prevailing and ultimate guide, establishing a resolute standard of review, but in the development deteriorating the strict nature of such review process.

3 2
Background  and  brief  overview
The first applicant, Mr Z Sidumo, a long-standing employee and part of the security personnel of Rustenburg Platinum Mines Ltd, was stationed at the Rustenburg facility on 20 January 2000. This high-security facility near Rustenburg, where Mr Sidumo was responsible for access control, provided benefaction services, separating high-grade precious metals such as platinum, rhodium and gold from lower-grade concentrate.

    Owing to the extremely valuable nature of these metals and increasing losses due to theft, rigorous and meticulous search procedures formed part of the overall effort to protect these metals.
    Subsequently, Mr Sidumo failed to apply these established and detailed individual search procedures and was subjected to an internal disciplinary hearing, where he was found guilty and after an internal appeal, was dismissed for negligently failing to apply these search procedures. Mr Sidumo contested this dismissal, as he had a clean disciplinary record leading up to the dismissal and consequently referred an unfair-dismissal dispute to the CCMA in terms of section 191(1)(a) of the LRA.

    At the CCMA, the conciliation failed and Mr Sidumo, in terms of section 191(5)(a) of the LRA, successfully challenged his dismissal under the compulsory arbitration provisions of the LRA. The Commissioner found that there was enough basis to establish misconduct, but held that a dismissal was not an appropriate or fair sanction in the circumstances, as Sidumo had 14 years’ service and a clean disciplinary record. Mr Sidumo was therefore reinstated, with three months’ compensation, subject to a final written warning.
    The mine, in terms of section 145 of the LRA, applied to the Labour Court to review and set aside the Commissioner’s award. The subsequent interpretation and application of section 145 of the LRA formed part of highly contested arguments by both counsels concerned, and formulated one of the key eventual findings of this case. The Labour Court held that the award did not contain any reviewable irregularity and dismissed the application with costs.
    This decision by the Labour Court prompted Rustenburg Platinum Mine to lodge an review application to the Labour Appeal Court. The Appeal Court confirms that the sanction of dismissal was too harsh and the decision of the commissioner was thus held to be justified. The Labour Appeal Court dismissed the Mine’s appeal with costs.
    Rustenburg Platinum Mine, undeterred, did not accept the outcome and appealed to the Supreme Court of Appeal. The Supreme Court of Appeal found that the dismissal of Mr Sidumo was fair and overturned both the decisions of the Labour Court and the Labour Appeal Court.

    After the successful appeal, Mr Sidumo, under the auspices of COSATU
 and after a successful application for condonation, applied to the Constitutional Court for leave to appeal the judgment of the Supreme Court of Appeal.

3 3
Supreme  Court  of  Appeal
The SCA in Rustenburg Platinum Mines Ltd v CCMA,
 in exercising its new proclaimed status, followed a different approach to that of the LAC. In considering the proper test to be applied when reviewing CCMA awards, the court revisited a lengthy debate generated by the abolition of the right to appeal against arbitration awards, permitted by the 1956 LRA and then subsequently substituted by a review process, set out in section 145 of the LRA on specific grounds.
 This process furthermore, in terms of section 158(1)(g), empowers our labour courts to review the performance of any function provided for in the act on specific grounds.
 This debate was deemed to be settled in the judgment of Carephone, where the court held that section 145 of the LRA was suffused to the interim constitutional standard, providing that there must be a rational objective basis, justifying the connection made in the outcome of administrative decisions in relation to the reasons given for it by the commissioners.
 However, in considering the proper test for review proceedings, the SCA had an opportunity to assert its own view on the jurisprudence.
 In this undisputed judgment of Cameron JA, held:

“In my view, PAJA by necessary implication extended the grounds of review available to parties to CCMA arbitrations. In interpreting the LRA, and the impact on it of the later enactment of PAJA, the Constitution obliges us to promote the spirit, purport and objects of the Bill of Rights. This means that, without losing sight of the specific constitutional objectives of the LRA, and the constitutional values it embodies, we must in interpreting it give appropriate recognition to the right to administrative justice under the final Constitution and the legislation that gives effect to it.”

    Consequently, the SCA formulated its conclusion on the basis of the Constitution
 itself and subsequent legislation that gives effect to it. Pertaining to the Constitution, one must first consider the interim-Constitution
 requirement that administrative action must be “justifiable in relation to the reason given for it”. This requirement was taken further in Carephone, which held that this requirement ought to be encapsulated into section 145(2) of the LRA.
 However, the abovementioned administrative action was superseded upon the enactment of the PAJA, which gave effect to the constitutional right to lawful, reasonable and procedurally fair administrative action. This constitutional setting in which the PAJA was enacted, giving effect to broad administrative justice, in particular with regards to the review process, supersedes the restricted provisions of section 145 of the LRA, even though the latter being a “specialised statute”.

    Thus, the SCA concluded firstly, that section 6(2) of the PAJA and the subsequent requirement that administrative action must be justifiably connected to the reason given for it, is the legislative embodiment of the grounds of review to which arbitration parties become entitled to under the Constitution; and secondly, that awards made by CCMA commissioners are subject to the PAJA, in that they fall within the legislative framework of administrative action.

    The SCA now subsequently shifted its attention to the application of the review test by the court a quo and ascertained whether the LAC applied these required grounds correctly. Even though the LAC in Carephone was not prepared to entertain the broader application of a review reflected in section 158(1)(g), the SCA in Sidumo nevertheless relied to a great extent on Carephone with regards to the rational objective test set out by the LAC.

    Cameron AJ, thus referred to the test formulated in Carephone
 and concluded, based on the fundamental values,
 that such test:
“was directly based on the wording contained in the very last part of item 23(2) of Schedule 6 to the Constitution which was part of the wording of sections 33(1) and (2) of the Constitution pending the promulgation of the national legislation which, as it turned out, was PAJA”.

    The SCA held that such approach
 taken by Carephone, compared it to administrative concepts such as reasonableness, rationality and proportionality,
 and confirmed Carephone’s conscientious advance, that the abovementioned approach could distort the clear distinction between appeal and review. It is for that reason that the SCA based its judgment and subsequent conclusion on the fact that both Carephone and PAJA required the court a quo
 to consider whether the commissioner’s decision to reinstate Mr Sidumo was:

“rationally connected to the information before him and to the reasons he gave for it”.

    The SCA therefore concluded that the court a quo incorrectly enquired whether there were factors sustaining the Commissioner’s findings, therefore considering the merits and thereby treating the matter as an appeal, rather than a review.
 The SCA concluded:
“Nor does PAJA oblige us to pick and choose between the commissioner’s reasons to try to find sustenance for the decision despite the bad reasons. Once the bad reasons played an appreciable or significant role in the outcome, it is, in my view, impossible to say that the reasons given provide a rational connection to it.”

3 4
Constitutional  Court
3 4 1
Majority  judgment
Navsa AJ, initially proceeded with a lengthy assessment of the SCA judgment and concurred with the court a quo that the CCMA commissioner’s exercise was administrative action in conducting arbitration proceedings within the ambit of the LRA.
 However, the Constitutional Court questioned whether the review provisions of PAJA are automatically applicable in the present context.
 In order to establish whether PAJA applied, the honourable judge considered both the LRA and PAJA, in particular the legislature’s intention, and consequently found that the LRA was purposefully enacted to provide an exclusive dispute-resolution basis for labour matters, otherwise known as the Labour Court.
 It was thus concluded by Navsa AJ, that the SCA had erred in finding that PAJA applied arbitration awards in terms of the LRA.

    The Constitutional Court subsequently proceeded and addressed the essential issue of the standard of review.

3 4 1 1
The  standard  of  review

The Constitutional Court in essence formulated the standard of review, by amalgamating previous standards set by the courts, with the fundamental notion of reasonableness extracted from legislation regulating administrative action.

    Navsa AJ, contended firstly that, because the provisions of the LRA must be interpreted in compliance with the Constitution,
 the court is therefore obliged to interpret section 145 of the LRA in a manner that confirms that administrative action by the CCMA is lawful, reasonable and procedurally fair.
 The court secondly reverted to the Carephone judgment, where the LAC held that section 145 of the LRA was suffused to the interim constitutional standard, providing that there must be a rational objective basis, justifying the connection made in the outcome of administrative decisions in relation to the reasons given for it by the commissioners. Navsa AJ, thus relied on the equivalent constitutional standard in the final Constitution
 and concluded that such reasonableness standard,
 dealt with in Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs,
 should now suffuse section 145 of the LRA.
 The judge in Bato Star acknowledged the fact that reasonableness brings about a substantive component, resulting in the consideration of the merits, in a vast number of such review proceedings. Yet it was emphasised that the distinction between appeals and reviews remains significant.

    Navsa AJ, consequently referred to Professor Hoexter’s explanation on review for reasonableness, where it is argued that such review does threaten the distinction between appeal and review:

“The Labour Court in reviewing the awards of commissioners inevitably deals with the merits of the matter. This does tend to blur the distinction between appeal and review. She points out that it does so in the limited sense that it necessarily entails scrutiny of the merits of administrative decisions. She states that the danger lies, not in careful scrutiny, but in ‘judicial overzealousness in setting aside administrative decisions that do not coincide with the judge’s own opinions’. This Court in Bato Star recognised that danger. A judge’s task is to ensure that the decisions taken by administrative agencies fall within the bounds of reasonableness as required by the Constitution.”

    Professor Hoexter formulated and based such assertion on the Bato Star judgment, where O’Regan J, referred to the test set out by Lord Cooke in R v Chief Constable of Sussex,
 where Lord Cooke regretted the fact that the Wednesbury formula
 had been established in the UK courts and relied upon a more simple test of:
“whether the decision in question was one which a reasonable authority could reach”.

    It is thus the abovementioned view and dictum that was cited in Bato Star Fishing, confirming the confusing nature of the Wednesbury test and that the approach of Lord Cooke provides proper sound guidance:
“In determining the proper meaning of section 6(2)(h) of PAJA in the light of the overall constitutional obligation upon administrative decision-makers to act reasonably.”

“Section 6(2)(h) should then be understood to require a simple test, namely, that an administrative decision will be reviewable if, in Lord Cooke’s words, it is one that a reasonable decision-maker could not reach.”

    Sidumo thus encapsulated this approach and in summation held that the preferred approach
 is that section 145 is now suffused by the constitutional standard of reasonableness, as explained in Bato Star.
 Navsa AJ, consequently confirmed such standard:
“Is the decision reached by the commissioner one that a reasonable decision-maker could not reach?”

    Navsa AJ, in addition held that the application of the standard will not only give effect to the constitutional right to fair practices, but also to the right to administrative action which is lawful, reasonable and procedurally fair.

3 4 2
Minority  judgment
In his minority judgment, Ngcobo J discarded the view endorsed by the majority that CCMA awards constitute administrative action and held that CCMA awards are subject to review only on the grounds set out in section 145. The judge expressed his aversion in respect of the above in that it “bedevilled the proper approach to the determination of the ambit of review under section 145”.

   Ngcobo J, argued that such approach construed by the majority, introduced:
“a requirement of rationality in the merit or outcome of the administrative decision [which] goes beyond mere procedural impropriety as a ground for review, or irrationality only as evidence of procedural impropriety”.
 
    Subsequently, the minority emphasised that this approach tends to blur the line between an appeal and a review.
 The reviewing court does not determine whether the result is correct, but whether a gross irregularity
 occurred in the proceedings. The minority recognised that it may be difficult to draw the line, but held that there exists a clear line and such line must be maintained.
 Consequently, Ngcobo J, articulated that the proper approach in determining whether to interfere with a commissioners award, is whether:
“the conduct of the commissioner falls into any of the grounds of review set forth in section 145(2) of the LRA, namely, misconduct in relation to his or her duties, gross irregularity in the conduct of the arbitration proceedings, or acting in excess of his or her powers. These grounds of review must be interpreted in the light of the constitutional constraints referred to above and the primary objective of the LRA. This is the interpretive injunction contained both in section 39(2) of the Constitution and in the LRA”.

    The judge therefore emphasised that the commissioner is required to act fairly in the determination of unfair dismissal disputes.
 The parties must be afforded a fair trial
 and have the right to have their cases fully and fairly determined.
 The minority explicated that fairness in the determination of an unfair dismissal disputes, requires the commissioner to apply his/her mind to the issues that are material to the determination of the dispute.
 Ngcobo J, continued and held that one of the duties
 of a commissioner in the determination of an unfair dismissal dispute is to determine such material facts and consequently apply the provisions of the LRA to those facts in establishing whether or not the dismissal was fair.
 Thus, if a commissioner fails to apply his/her mind to a matter which is material to the determination of such fairness, it will be a deficient trial, based on the lack of fairness
 and subsequently commits a gross irregularity
 in the conducting of the arbitration proceedings, resulting in the ensuing arbitral award to be reviewed and set aside.

3 4 2 1
Ngcobo’s  “gross-irregularity”  dictum
The minority judgment in exploring the meaning
 of “gross irregularity” considered the correct interpretation, based on constitutional provisions. Ngcobo J, inferred that, because the commissioner performs a public function and exercises public power, such commissioner is therefore subject to constitutional provisions in the exercise of such public power.
 Therefore, the judge interpreted “gross irregularity” in the context of the right to fair labour practices set out in section 23 of the Constitution as well as the objectives and obligations under the LRA.
 Ngcobo J, in considering the meaning of “gross irregularity”, referred to Goldfields and observed the distinction made by Schreiner J, relating to the two potential types of gross irregularity in arbitration proceedings.
 The judge in Goldfields, firstly distinguished between patent irregularities, which concerns procedural irregularities that take place overtly in the conducting of arbitration proceedings and secondly, latent irregularities, which relate to errors committed in the manner the decision-maker applied his/her mind.
 According to Grogan
 “the rationale for incorporating latent irregularities in the review grounds is that both forms of irregularity undermine the very objective of arbitration – to afford both parties ‘a fair trial’ on the issues”.
    Therefore, through the consideration of the correct interpretation and subsequent meaning of the review grounds in section145(2)(a),
 the minority, in referring to constitutional and statutory provisions, held that arbitration proceedings should be conducted in a fair manner and parties afforded a fair trial. Ngcobo J, concluded and found that:
“Fairness in the conduct of the proceedings requires a commissioner to apply his or her mind to the issues that are material to the determination of the dispute. One of the duties of a commissioner in conducting an arbitration is to determine the material facts and then to apply the provisions of the LRA to those facts in answering the question whether the dismissal was for a fair reason. In my judgment where a commissioner fails to apply his or her mind to a matter which is material to the determination of the fairness of the sanction, it can hardly be said that there was a fair trial of issues.”

...

“It follows therefore that where a commissioner fails to have regard to material facts, the arbitration proceedings cannot in principle be said to be fair because the commissioner fails to perform his or her mandate. In so doing, in the words of Ellis, the commissioner’s action prevents the aggrieved party from having its case fully and fairly determined. This constitutes a gross irregularity in the conduct of the arbitration proceedings as contemplated in section 145(2)(a)(ii) of the LRA. And the ensuing award falls to be set aside not because the result is wrong but because the commissioner has committed a gross irregularity in the conduct of the arbitration proceedings.”

    Ngcobo’s gross-irregularity dictum, in essence, relates to whether the commissioner failed to have regard to material facts, resulting in the arbitration proceedings not being fair, because the commissioner failed to have regard to material facts.

3 5
Conclusion
The standard of review set out by the majority in Sidumo is based on the notion of reasonableness. Accordingly, a court determining such reasonable-ness of a decision, must ensure that the decision falls within the bounds of reasonableness as required by the Constitution. In doing so, the court, delegated to determine such matter, should enquire whether the decision is one that a reasonable decision-maker could not have reached. In exercising the abovementioned and consequently assessing the reasonableness of the award or decision, the court may well find that it would have arrived at a different decision to that reached by the commissioner.
 Consequently, this creates a difficulty and the courts should thus constantly remind themselves that the task in determining the fairness of the decision does not rest with the court, but with the commissioner. Save for legitimate scrutiny, such interference will undermine the review process.
 According to Zondo JP, in Fidelity Cash Management Service v CCMA, Sidumo attempts to attain an uneasy balance between two extremes, interfering too easily on the one hand, and refraining from interfering on the other.
 In essence Sidumo adopted a balanced approach, indicative of the fact that the core of such approach is the notion of reasonableness, which is construed on the constitutional requirement that administrative action must be lawful, reasonable and procedurally fair. Even though the test set out by Sidumo is a stringent one, that will ensure that awards are not lightly interfered with,
 the concern remains that awards may still be easily interfered with, breaching the proverbial line between appeal and reviews. The Sidumo judgment as a whole might have entrenched qualified jurisprudential principles. However, this balanced approach adopted by Sidumo in the determination of the standard of review, is open-ended and in the authors’ opinion, failed to protect the strict nature of the review grounds, as intended by legislature.
    Consequently, this created a flurry of judgments in the aftermath of Sidumo, resulting in dissimilar views and the further pursuit to develop the standard of review. The uncertain period in the contour of the Sidumo saga was initially based on the three judgments of Gaga,
 Afrox Healthcare
 and Herholdt,
 where the Labour Appeal Court sought to clarify the approach adopted by Sidumo and to develop the review test further.
 The foundation of such development is the view that awards can be reviewed both on the grounds listed in section 145 of the LRA and the ground of unreasonableness, and furthermore, that there are two broad types of reviews: result-based reviews and process-related reviews.
 Such development is thus limited to reviews based on a latent gross irregularity and unreasonableness. However, there would be a final pronouncement in the shadow of the three LAC judgments, and in order to analyse the most recent assertion, it is therefore imperative to consider such trilogy.
 As stated before, this analysis will follow in a second article on this issue.
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