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SUMMARY
The intentional exposure of minors to environmental tobacco smoke is a serious concern. The State is obliged by international obligations and the dictates of the Bill of Rights to manage this conflict of interest between smokers and minors. The risk to minors must, as a result, be mitigated through the introduction of legal limitations on the scope of the “rights” of smokers who, by their actions, intentionally expose minors to harm. The Tobacco Products Control Act has introduced a restriction on smoking in motor vehicles where minors younger than 12 are present; however, the responsibility for the enforcement of this restriction is not only vague, but also ineffective. Owing to the nature of the restriction, it is submitted that the Regulations to the National Road Traffic Act are the appropriate means to enforce compliance with this restriction on smoking in vehicles.
1
INTRODUCTION
The use of tobacco products results in serious health consequences, even death. The exposure of non-smokers to environmental tobacco smoke results in similar and even more serious dangers to the passive smoker’s health than that of the smoker, eventually negatively affecting the well-being of that person. Minors are required to be protected in high-risk situations by appropriate and practical legislation. However, it is argued that the current South African legislation, with regard to the enforcement of the protection of minors against exposure to the harmful effects of environmental tobacco smoke when present in the confined internal environment of motor vehicles, is inadequate. Minors, because they are still developing physically and emotionally, are at an increased risk, both physically and otherwise, when exposed to environmental tobacco smoke. Minors spend a significant time in motor vehicles, and scientific literature confirms that exposure to environmental tobacco smoke in a confined space is especially harmful.
    Parents, guardians and other persons with parental responsibilities have the moral and legal obligation to act in the minor’s best interest. Nonetheless, the intentional exposure of minors to environmental tobacco smoke continues. This causes a conflict of interest and seriously questions the insight of adults. In the circumstances, it is reasonable to introduce legal limitations on the scope of the authority of these caretakers when they expose minors to harm through their own actions. This is because such caregivers do not act in the minors’ best interests. It is submitted that such limitations may be introduced through effective legislation that prohibits the use of tobacco products inside motor vehicles wherein minors are present.

2
THE DANGERS OF INVOLUNTARY CONSUMPTION OF TOBACCO PRODUCTS
The use of tobacco products represents the single greatest preventable cause of disease and death.
 Studies show that tobacco usage results in the death of almost half of those who use it.
 Nicotine, in tobacco products, is a powerful drug with numerous physiological effects on humans.
 When inhaled, nicotine is absorbed through the lungs. It then enters the bloodstream, rapidly reaching the brain. The quantity of nicotine that is delivered to the bloodstream is dependent upon the amount of nicotine in the tobacco smoke and the speed of transfer thereof to the bloodstream via the lungs.
 Nicotine is addictive, resulting in the continued use of tobacco and in difficulty with discontinuing the consumption thereof.
 The presence of nicotine can be gauged by measuring raised levels of cotinine, a metabolite of nicotine, in smokers and non-smokers. This procedure has confirmed that environmental tobacco smoke is absorbed by non-smokers when they are in the presence of smokers.

    Scientific evidence confirms that the chemicals and carcinogens in tobacco products, and the exposure to environmental tobacco smoke, trigger severe disorders which often result in the premature death of smokers and passive smokers.
 Inhaled fresh second-hand smoke, defined as a mixture of sidestream smoke from the end of a burning cigarette and exhaled mainstream smoke, is approximately four times more toxic than mainstream smoke.
 Environmental tobacco smoke contains 4 000 known chemicals and more than 50 of these carcinogens have been proved to cause cancer in humans.
 These toxins cause or contribute to lung cancer, heart disease, and many other disorders.
 Scientific studies have determined that environmental tobacco smoke accounts for one in 10 tobacco-related deaths.

3
THE INCREASED RISKS TO MINORS WHEN TOBACCO IS CONSUMED IN A MOTOR VEHICLE
The risk of harm to minors from exposure to environmental tobacco smoke has been conclusively proved.
 Scientific literature confirms that exposure to tobacco toxins in a confined space is especially harmful.
 The concentration of airborne tobacco toxins in the restricted space of a motor vehicle can be excessive because the toxins will circulate continuously and build up within the vehicle.
 Ventilation or filtration does not reduce environmental tobacco smoke in confined spaces to acceptable levels.
 A Canadian study concluded that the toxins from a single cigarette smoked in a stationary vehicle, with its windows closed, may generate levels of environmental tobacco smoke in excess of eleven times that found in an average bar where smoking is permitted; a single cigarette smoked in a moving vehicle generates levels of environmental tobacco smoke in excess of seven times that of the average level of such a bar.
 Minors need to be transported to various places during an average day to access education, entertainment, food, etcetera, resulting in their spending a considerable time in motor vehicles. The amount of environmental tobacco smoke inhaled by non-smokers is dependent on their proximity to the smoker, the ventilation of the space, and their ability to avoid the environmental tobacco smoke.
 The harm to minors resulting from smoking in motor vehicles is thus exacerbated because minors are generally dependant on adults for transport, especially where public transport in lacking.
    Owing to their lack of full autonomy, and because they are still developing emotionally and physically, minors are specifically vulnerable to the harmful health consequences associated with exposure to environmental tobacco smoke. These include, specifically for minors, an increased risk of sudden infant-death syndrome, acute respiratory infections, more severe asthma, slow lung development, pneumonia, bronchitis, otitis media, eye and ear problems,
 ADHD and other conduct disorders
. Even brief exposure to environmental tobacco smoke may cause blood platelets to become stickier, damage the lining of blood vessels, decrease coronary-flow velocity reserves and reduce heart-rate variability, potentially increasing the risk of a heart attack.
 The respiratory health effects of exposure to environmental tobacco smoke have been reported to continue into adulthood.
 An Israeli study of more than 10 000 children revealed a 37% increase in the hospitalization rate for pneumonia and bronchitis among infants of mothers who smoked, compared to those whose mothers were non-smokers.
 In addition, the symptoms of minors with pre-existing respiratory and cardiovascular disease may be exacerbated.
    Exposure to tobacco products while travelling in a motor vehicle, with the accompanying negative health consequences, represents only one of the potential risks to minors associated with this scenario. The added harm to minors specifically relates to the secondary effects of the use of tobacco: minors may wrongly perceive smoking to be normal adult behaviour. Research in New Zealand confirmed an association between smoking uptake and reported exposure to environmental tobacco smoke in vehicles.
 In addition, there is the potential that the driver may temporarily lose control of the vehicle when lighting or extinguishing a cigarette. Studies on smoking and vehicle safety have established that the consumption of tobacco products in vehicles may result in an increased risk of motor vehicle collisions due to the “actual distraction caused by the act of smoking”.
 A Taiwanese study concluded that smoking almost doubled the possibility of death from a motor vehicle collision.
 Minors who are exposed to environmental tobacco smoke are also reported to be absent from educational institutions more frequently than other minors who live in smoke-free environments.

    This confirms that the State must manage the conflict of interest between smokers and minors more effectively. The risk to minors must, as a result, be mitigated through the introduction of legal limitations on the scope of the entitlement of smokers who intentionally expose minors to harm through their own actions. These limitations must be effective in prohibiting the exposure of minors to environmental tobacco smoke inside the confined environment of motor vehicles.

4
THE  RIGHT  TO  SMOKE?
The US Supreme Court found that there is no fundamental “right to smoke”. This judgment concerned the constitutionality of smoking restrictions. Smoking restrictions are, accordingly, subject only to minimum scrutiny by the law.
 The regulation of the use of tobacco products may, as a result, and at least in the US, to a limited extent curtail the individual privacy of a smoker in order to protect the health and well-being of others affected by the smoking. This is in keeping with existing legislation which protects minors in vehicles by making infant restraint and seatbelts mandatory.

    The scientific literature that associates environmental tobacco smoke with serious diseases resulted in many States adopting legislation mandating smoking restriction in public spaces. This legislation, however, protects adults in workplaces and other public spaces but does not focus on the specific needs of minors. In many States minors remain legally unprotected from exposure to environmental tobacco smoke resulting from adult smoking in private motor vehicles. There is no current effective legislation to reduce exposure to environmental tobacco smoke in motor vehicles in order to protect the best interests of minors.

    It is accepted that parents, guardians and persons acting in loco parentis have a moral and legal responsibility to act in a minor’s best interest. The use of tobacco products by these adults, causes a conflict of interest and calls into question the insight of such persons to act in the best interest of the minor. This allows for legal restrictions to be placed on the scope of their authority, and those adults who intentionally smoke in the presence of a minor are, as a result, acting to the detriment of the minor. The “best interests of a child” standard functions as a substantive right, an interpretive legal principle, a rule of procedure,
 that informs the interpretation of, determines the ambit of and limits other competing rights and a fundamental right.
 The “best interests of a child” standard functions as a right with vertical and horizontal application. It may be restricted in terms of the limitation clause in the Bill of Rights.
 The test is ultimately to determine what, in the circumstances, best protects the rights of minors.

    This above is supported by the fact that minors are not fully autonomous and are thus incapable of acting in and protecting their own interests.
 Minors are dependent on adults, specifically for transportation. Their dependency confirms their vulnerability to the harmful effects of environ-mental tobacco smoke in vehicles. This is even more relevant where younger minors, and specifically infants, are involved. Minors must be protected from any foreseeable risk of harm. It has been argued that younger children under the age of six years have not “yet developed the capacity to assess dangers in their environment and to avoid them and are therefore completely dependent on the protection of older caregivers”.
 The Constitutional Court, per Cameron J, found that minors are physically frail and are generally incapable of making sound choices.

5
INTERNATIONAL  LAW
The safety and well-being of minors is regulated by various international instruments and declarations. The rights of minors are motivated by the universally recognised principle that minors require specific and clearly defined forms of protection.
 The Preamble to the United Nations Convention on the Rights of the Child (“CRC”) states: “The child, by reason of his physical and mental immaturity, needs special safeguards and care, including appropriate legal protection.” It also re-affirms the need for legal and other protection of the child.
 The CRC imposes an obligation on State Parties to undertake “all appropriate legislative, administrative and other measures”
 to ensure that minors receive the protection and care necessary for their well-being. The CRC requires that State Parties recognise the inherent right to life of every child and ensure “to a maximum extent possible ... the survival and development of the child”
 and “protect the child against all forms of physical violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation”.
 The CRC established that “the best interests of the child shall be a primary consideration”.
 South Africa ratified the CRC in 1995 and has thus voluntarily undertaken a legal responsibility to actively implement appropriate measures to increase the protection of minors.
    Various other international instruments, including, but not limited to, the Universal Declaration of Human Rights,
 the Convention on Economic, Social and Cultural Rights and the African Charter on Human and Peoples Rights, include provisions on the right to health.
 The Convention on the Elimination of Discrimination Against Women, the UN Convention on the Rights of the Child
 (“CRC”) and the African Charter on the Rights and Welfare of the Child,
 the United Nations Declaration on the Rights of the Child 
 also provide for the right to health. The CRC explicitly names tobacco as a critical challenge. The CRC, Articles 6 and 24, compels Parties thereto to guarantee the right to life of minors within an environment that maximizes the survival and development of the child. Parties are further obliged to implement measures that ensure and recognize the right of all minors to achieve the highest attainable standard of health.

6
FOREIGN  LAW
Numerous States have enacted legislation that prohibits smoking in certain public places. These legislative enactments normally establish governmental policy on the production, promotion and use of tobacco; encourage users to stop smoking and dissuade others from starting; protect non-smokers’ rights to breathe clean air; reduce the harmful substances in cigarettes, and allocate official resources for promoting the anti-smoking message. The international inclination is for States to enact anti-smoking legislation and for the measures to be consolidated progressively. Various States, including Finland and Sweden, prohibit smoking in public places. Usually these laws are designed to accommodate everyone, but with a bias towards the protection of the rights of non-smokers; the objective being the protection of public health and welfare.

    Legislation specifically prohibiting smoking in vehicles where minors are present have either been adopted or are in the process of being finalised in Arkansas,
 Louisiana,
 California,
 the District of Columbia,
 Kansas,
 Maryland,
 Massachusetts,
 New Jersey,
 Pennsylvania,
 Rhode Island,
 South Carolina
 and Tennessee.
 Laws banning smoking in vehicles have also been introduced in some jurisdictions in Canada, Australia and Thailand.
 South Africa and Bahrain have bans on smoking in cars in which children are present, while Mauritius has banned smoking in all cars carrying any passenger.
 Some States have also prohibited smoking in vehicles used for work purposes.
 In the UK, the Children and Families Act of 2014 provided the Secretary of State for Health with the power to legislate against smoking in vehicles in order to protect the health of minors.
 An amendment to the Children and Families Bill
 now prohibits smoking in work vehicles, while the Health Act of 2006 stipulates that a vehicle must be smoke free if it is used “in the course of paid or voluntary work by more than one person”.
 These legislative prohibitions predominantly focus on the effects of environmental tobacco-smoke exposure.
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CURRENT SOUTH AFRICAN TOBACCO-CONTROL LAW
In terms of the Constitution of the RSA,
 section 24, all South Africans have the right to an environment “that is not harmful to their health or well-being”. The environment is “the surroundings within which humans exist and are made up of ... the physical, chemical, aesthetic and cultural conditions ... that influence human health and well-being”.
 Section 24(b) obliges the State to protect the environment through reasonable legislative and other measures. Smoking violates the right to a clean environment as it exposes smokers and non-smokers to harmful toxins.

    The Constitution and various legislative enactments acknowledge the vulnerability of minors and have detailed the State’s responsibilities towards their protection. The Bill of Rights defines various fundamental rights; the rights of the minor
 are specifically included in section 28 thereof. This clause confirms the best-interests-of-the-child standard in South Africa. The Constitutional Court found in Centre for Child Law v Minister for Justice and Constitutional Development that “[T]he Constitution draws this sharp distinction between children and adults not out of sentimental con-siderations, but for practical reasons relating to children’s greater physical and psychological vulnerability. Children’s bodies are generally frailer, and their ability to make choices generally more constricted than that of adults. They are less able to protect themselves, more needful of protection, and less resourceful in self-maintenance than adults.”

    The State, parents or others with parental responsibilities, or acting in loco parentis, should make sure that the “best interests of the child will be their basic concern”.
 Minors must be regarded as “active”, autonomous, legal subjects with a voice and a right to self-determination.
 It is argued that the best interest standard dictates that minors must be allowed to achieve the highest attainable standard of health in a healthy environment. The State thus clearly has an obligation not only to protect children from harm resulting from avoidable intentional adult behaviour, but also to ensure that the provisions that bring about such protection are effective in preventing the commission of offences against minors. The legislature must therefore protect minors proactively from involuntarily smoking in vehicles, as this constitutes a verified risk of harm to the minors. The legislator, in compliance with its international obligations and the dictates of the Constitution, has developed certain principles regarding the care and protection of minors in general, and under specific potentially harmful circumstances. The Children’s Act
 is the primary legislative enactment and the main South African statute on child protection. Section 6(1) of the Act relates to “[T]he implementation of all legislation applicable to children, including this Act and all proceedings, actions and decisions by any organ of state in any matter concerning a child or children in general.”
 It is submitted that Section 6 constitutes an interpretive provision, which extends “beyond the subject matter regulated by the Act into the interpretation and application of all other statutes relevant to children”.
 Section 6(2) of the Act, inter alia, states that “[A]ll proceedings, actions or decisions in a matter concerning a child must (a) respect, protect, promote and fulfil the child’s rights set out in the Bill of Rights, the best-interests-of-the-child standard set out in section 7 and the rights and principles set out in this Act, subject to any lawful limitation ...”
 It is therefore well established that in all actions concerning the care, protection and well-being of a minor, the standard that the best interest of the child is of paramount importance, must be applied.
 The Act therefore attempts to identify and minimise the risks to children’s physical and mental well-being. The CRC, Article 19, states that State Parties must “protect the child against all forms of physical violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation”.

    The “best interests of the child” standard should “influence law-making, administrative decisions and all other actions affecting the child”.
 The legislator has accordingly also enacted the Tobacco Products Control Act
 and the Tobacco Products Control Amendment Acts,
 and Regulations thereto, which prohibit, inter alia, the advertising and promotion of tobacco products, and the free distribution of tobacco products; limit smoking in public places including the workplace and allow for the regulation of the nicotine and tar levels of tobacco products. The Acts also increase the fines which may be imposed upon offenders. Further measures to limit the use of tobacco include the labelling of tobacco packages with warnings, the provision of information thereon and the taxation of tobacco products. The legislation already prohibits the sale of tobacco products to persons under the age of sixteen. Signs have to be placed in establishments where tobacco products are available, together with their prices. The Act also prohibits smoking in public places. The Regulations include a number of public places wherein smoking is permitted, but places certain requirements thereon, including an obligation to have a designated smoking area. Buses, taxis, and all other vehicles that are used to convey the public are not designated as public places. These restrictions apply even where private individuals or companies own such a vehicle. The Tobacco Products Control Act
 furthermore protects all minors under the age of 12 from the toxic effects of smoking in a vehicle with a specific clause that makes it an offence to smoke in a private vehicle while minors are present. Section 7(4) of this Act regarding offences and penalties states that any person who contravenes or fails to comply with section 2(1) shall be guilty of an offence, and liable to a conviction or a fine, not exceeding R500. South Africa’s legislation, on initial scrutiny, complies with most of the best recommendations of the Framework Convention on Tobacco Control. It is, however, unreasonable to protect only minors younger than 12 years of age; this protection should be extended to all minors up to the age of 18 and to all vehicles wherein more than one person is conveyed. The obvious counter argument is that adults may consent to another smoking in their presence, but this reasoning is unattractive as relationships exist, especially ones of dependency, where adults would feel obliged to consent or could be too timid to withhold consent.
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RECOMMENDATION
The legislature, in creating legislation which aims to protect the welfare of minors, must consider the short-, medium- and long-term impact of the legislation on the minor. Compliance with the smoking restriction in vehicles where minors are present is critical to the implementation and effectiveness of the clause. The clause must produce the desired result successfully, failing which the credibility of the clause will be lost, and future efforts to control the effects of smoking in vehicles on minors will become more complicated. This smoking restriction requires a monitoring mechanism and a means of sanctioning offenders. The State must be prepared to invest a reasonable amount of resources to achieve a high rate of legislation enforcement. This will, inter alia, require that a department is charged with the enforcement of the legislation. The legislation must identify the authority responsible for its enforcement and must include systems of monitoring compliance, and for the prosecuting of violations thereof. Compliance should preferably be done via one of the existing mechanisms which is adequately placed to monitor violations thereof. It is submitted that effective enforcement will result in self-compliance, with the need to prosecute only isolated instances of disobedience.
 The responsibility for the enforcement of the restrictions against smoking in vehicles in which minors are present, as contained in the Tobacco Products Control Act, is not only vague, but also ineffective. Currently, the enforcement of the Tobacco Products Control Act and its Regulations is done by the Department of Health, which enforces the restriction on smoking in public places. The provincial or city-health departments, the government legal office and the national and provincial police have also contributed to the enforcement regime of the tobacco legislation. The Department of Health assists in raising awareness among the public, mobilizes owners of restaurants and other public places regarding enforcement, provides training to enforcement personnel and related government departments, and produces materials and other information tools.

    There are no provisions within the National Road Traffic Act
 (“the Act”) or its Regulations
 that provide for the protection of minors in these circumstances. It is submitted that the Regulations are the appropriate means to enforce compliance with the clause that restricts smoking in a vehicle where a minor is present. In terms of the Act,
 the Chief Executive Officer, MEC (provincial) and a local authority may, upon certain conditions, appoint as many persons as he or she may deem expedient as, inter alia, traffic officers
 and traffic wardens. Section 3I determines the powers and duties of a traffic officer. These include, inter alia, and in addition to the powers and duties conferred upon him or her or under the Act, that such a traffic officer may, subject to the provisions of this Act or any other law when in uniform, require the driver of any vehicle to stop such vehicle;
 require any person to furnish his or her name and address and other particulars which are required for his or her identification or for any process if the officer reasonably suspects this person of having committed an offence in terms of this Act or any other law or, if in the opinion of the officer, he or she is able to give evidence in regard to the commission of any such offence;
 and at any time enter any motor vehicle of an operator and inspect such vehicle.

    The Regulations to the Act already, inter alia, require the use of seatbelts and child restraints
 and prohibit the use of communication devices while driving
 to ensure the safety of all persons in a vehicle. The clause restricting smoking in vehicles where minors are present should, to be effective, be included in the Regulations to supplement Chapter XI (Reckless or Negligent Driving, Inconsiderate Driving, Driving While Under the Influence of Intoxicating Liquor or a Drug Having a Narcotic Effect, and Miscellaneous Offences of the Act.
 The Act makes provision for offences and penalties
 and states that “[A]ny person who contravenes or fails to comply with any provision of this Act or with any direction, condition, demand, determination, requirement, term or request thereunder, shall be guilty of an offence”. These offences, when contained in the Act, can then be enforced by traffic officers, who are the best placed to monitor compliance and enforce compliance thereof.
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CONCLUSION
Exposure to environmental tobacco smoke is a public-health and, ultimately, a political problem.
 The State must create effective legal rules that offer certain rights to children which protect them from harm and ensure their welfare.
 There is no argument that the State has the right to regulate smoking to secure the health and well-being of minors and people in general. The question is when and how the State should go about regulating smoking. Common sense dictates that the health and well-being of minors outweigh the “right” of adults to smoke in vehicles where minors are at risk of being exposed to environmental tobacco smoke. The legislation does not exist to prohibit adults from smoking, but to protect minors from the risks associated with passive smoking in confined places. The legislation might inconvenience smokers, but the duties of these persons towards minors and the risks to the health and well-being of minors outweigh the smokers’ inconvenience. Furthermore, the legislation does not limit personal choice; instead it limits the effects of such choice on minors.
 The law stimulates or validates changing cultural norms; therefore the smoking restriction in vehicles conveying minors must be effective. One must bear in mind that exposing a minor, and for that matter any non-smoker, in a confined space to environmental tobacco smoke is an intentional act that has been equated with the poisoning of the person. The current inclusion of a smoking restriction in the Tobacco Products Control Act is admirable; however, the enforcement thereof, as well as the education of the public regarding this restriction, is minimal and ineffective. This provision must be included in the Relations to the Act to ensure that traffic officers enforce compliance thereof and to inform and educate the public regarding this restriction. The final recommendation is that all minors up to the age of 18 and/or all persons travelling in a vehicle must be protected by such a clause. This restriction should thus not be limited to minors younger than 12 years of age.
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