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SUMMARY
A study of the global development of legal aid reveals that it developed in five waves and that legal aid schemes are combinations of three variables, namely scope (what is covered), eligibility (matters that qualify for legal aid and financial conditions) and delivery (who provide the services and at what cost). The article argues that there is a sixth wave, namely quality assurance and that the third variable has been extended to include reference to quality. Quality assurance normally has its origin in self-regulation or in requirements set by implementing bodies of the state. It is difficult to determine what constitutes “quality” and it is even more difficult to reach consensus on its meaning. An investigation into quality assurance in two jurisdictions shows that there is not a “one size fits all” template available. The nature and extent of the services rendered and the manner in which quality assurance is applied, depends on the delivery variable (whether it is salaried, judicare or mixed). The philosophy behind it is also important. If it is mere “window dressing” or designed to give effect to a Constitutional or some other legislative requirement, the system will not achieve credibility in the eyes of the beneficiaries thereof. Quality control that is directed towards providing customer satisfaction, and where the user of the service is seen as the ultimate recipient and arbiter of a benefit that is paid for by the state, has a much better prospect of being judged effective and credible. External quality assessment goes a long way towards promoting quality improvement and credibility.
1
INTRODUCTION

In the global development of legal aid, five waves are identifiable.
 These waves manifest at different times in different countries and in different forms with different motors driving their development. They can briefly be described as follows:

(a)
Professional obligation, voluntary organisation and charitable practice;

(b)
statutory regulation;

(c)
combating poverty;

(d)
administration and management by government nominees; and 

(e)
human rights.
    An overview of the history of legal aid in South Africa reveals that these waves were noticeable in this jurisdiction as well. It has long been the practice to appoint pro Deo counsel to represent undefended accused charged in the Supreme Court with murder, treason or rape.
 Pro amico legal aid has also been rendered for centuries by the legal profession to impecunious persons in deserving cases.
 In 1935 the first attempt was made to establish an organised legal-aid scheme when a conference was held by the South African Institute for Racial Affairs, the Department of Justice and the Transvaal Law Sociey.
 This conference led to the establishment of the first legal-aid bureau in Johannesburg in 1937.
 The legal aid bureau broke its ties with the Institute for Racial Affairs in 1949 and became a registered welfare organisation. Legal-aid bureaux were also established in other centres, but eventually petered out to such an extent that by 1968 the Johannesburg bureau was the only functioning one.
 These developments led to the promulgation of the Legal Aid Act
 in 1969 which was the first time that legal aid received statutory recognition. Originally the Act established a Legal Aid Board and its objectives were to render or make available legal aid to indigent persons.
 In order to determine whether a person qualifies for legal aid assistance, a means test is applied; thus in this way attempting to assist those living in poverty. For many years the legal aid scheme was administered and managed by government nominees. Human rights subsequently became the driver with the adoption of the interim and Final Constitutions in 1994 and 1996 respectively,
 thereby completing the fifth wave in the South African context. Similar tendencies were identified in other countries as well.

    Apart from the waves in which legal aid manifests itself, it is widely accepted that legal-aid schemes comprise three variables, namely scope (what is covered), eligibility (matters that qualify for legal aid and financial conditions) and delivery (who provides the services and at what cost).
 This is largely attributable to the fact that it is almost impossible to provide free legal aid to all at State expense.
    The provision of legal-aid services, in some form or another, is a phenomenon that is encountered in almost all countries and in most of these jurisdictions it is funded by the State. As is the case with all government-financed services, it is important that not only the correct application of the funding is monitored, but also, that the service rendered complies with acceptable quality standards.
    Various methods for the delivery of legal-aid services are employed in different countries and in most instances these schemes are not static. The Dutch, for example, moved from a predominantly in-house system for the supply of civil legal aid to becoming service centres.
 South Africa, on the other hand, has moved from judicare to a predominantly public-defender system in criminal matters.

    This article seeks to establish whether it can be said that there is a sixth wave in the development of legal aid, namely that of quality assurance and, if so, what gave rise to this wave. It contrasts the methods employed to assure quality in two distinct jurisdictions, namely the Netherlands and South Africa, and endeavours to determine whether the quality-assurance methods employed in the Netherlands holds any lessons for South Africa.
2
CAN  LEGAL  AID  STILL  MAKE  WAVES?
In order to determine whether a sixth wave in the development of legal aid can be identified, it is necessary to establish whether there is a trend. A “trend” is defined as “the general direction in which something tends to move”.
 Below, in an attempt to identify such a wave, the legal-aid service delivery methods used in the Netherland and South Africa are compared as a case study. Additionally, it is necessary to look briefly to other jurisdictions to determine the existence (or not) of such a trend.
    Examining different jurisdictions gives rise to the question of how one classifies countries. European countries are bound by the European Convention on Human Rights whilst other countries, like those in Eastern Europe or China, share a communist legacy.
 For South African purposes, another possibility is to consider shared history and language, for example, Anglophone countries.
 This would justify considering developments in the United States of America, the United Kingdom, New Zealand, Australia and Canada to determine trends. South Africa’s Dutch history and the Dutch influence on its legal system provide a rationale for the inclusion of the Dutch system.
2 1
Anglophone  countries
In England and Wales the introduction of exclusive contracting for civil legal aid sought to concentrate the funding of legal help with providers who were more likely to provide higher quality service.
 As far as criminal legal aid is concerned, the British government established a public-defender service in 2001 to work alongside contracted defence lawyers in a mixed system of delivery. In order to monitor and evaluate the public-defender service, the Legal Services Commission (LSC) commissioned a team of independent researchers
 to conduct a full analysis of quality in absolute terms and relative to contracted service providers.
 The methods that were adopted to conduct an assessment of the quality of casework included peer review, analysis of case outcomes, client-satisfaction surveys and interviews with criminal-justice practitioners.
 In 2010 the LSC introduced the Specialist Quality Mark (SQM). The SQM is a quality-assurance standard for legal services that –
· supply complex legal help in specific areas of law;

· provide a full range of legal services, including representation in court (where necessary and permitted) by formally trained professionals;

· wish to receive LSC funding; and 

· are well run and provide good client care.

    Compliance with the SQM is a requirement for organisations that have, or are seeking to have, a LSC Unified Contract.
    In Scotland, the Scottish Legal Aid Board, in consultation with the Law Society, selected peer reviewers drawn from practising solicitors with ex-tensive experience in criminal-defence work.
 The process is administered by the Quality Assurance Committee of the Law Society. A set of criteria was developed with input from senior practitioners and was refined and tested by the peer reviewers working together for training purposes.
    In England, Wales and Scotland professional peer review is undertaken where a panel of independent, experienced practitioners assess the quality of work of other professionals against a set of criteria and performance levels agreed on within the professional community.
 Different approaches are used, including direct and indirect (video recordings for example) observation, audio tapes, third-party reports and file inspections. Files are evaluated on a spectrum as: non-performing, inadequate professional services, threshold competence, competence plus or excellent.
    In Ireland a system of quality assurance is considered to be an indicator of effectiveness and a number of measures illustrate the Legal Aid Board’s attempts to ensure that performance is measured. The Irish Legal Aid Board recognises the fact that it needs to continue to build on the Board’s quality-assurance procedures, particularly in respect of private practitioners, given the numbers and cost of cases referred to private practitioners to provide services on behalf of the organisation. In 2007 the Legal Aid Board, in an effort to maintain and improve the quality of service offered, developed a structured process for the review of case files. This file-review process also extends to those cases dealt with by private practitioners.

    In the United States of America there is an increased tendency to evaluate service-delivery approaches, as is evidenced, for example, in California where programmes are continuously experimented with and innovative delivery methods are developed.
 In this jurisdiction evaluation is considered to be a critical component that should be expanded and made a high priority. On 7 August 2006 the American Bar Association adopted a resolution on standards for the provision of civil-legal aid.
 The standards for quality assurance relate to, inter alia, characteristics of staff, assignment and management of cases and workload, responsibility for the conduct of representation, review of representation, training and the provision of adequate resources for research and investigation.

    In Canada the various states have their own quality-assurance schemes. In Ontario, for example, a quality-assurance programme was established in 1996.
 The programme evaluates whether legal-services providers are meeting the quality standards set and supports qualitative improvements by sharing better practices, information, resources and advice.

    In late 2008 the new Minister of Justice announced a fundamental review of the New Zealand legal-aid system. While the initial focus was on the ever-increasing legal-aid expenditure, it was expanded to consider the system as a whole and the quality of legal-aid services provided. The final report was issued in November 2009. The most significant change arising therefrom was the establishment of a quality framework for legal aid providers. Several changes were identified as necessary in order to enhance the quality of the legal and services provided:
· raise the barriers to entry: only lawyers with competence and integrity should be able to enter the legal-aid system;

· create incentives for lawyers to maintain their competence, quality and integrity;

· create a mechanism for the swift ejection of incompetent and/or dishonest lawyers from the legal-aid system;

· require legal-aid lawyers to train, supervise, and mentor junior lawyers to ensure long-term sustainability of the legal-aid workforce;

· pay legal aid lawyers in a way that recognises the services they provide; and

· clarify the roles and responsibilities of the two regulators with an interest in the area, namely the Legal Services Agency and the Law Society.

    It is foreseen that a new model for procurement would help to address the quality issues identified above and reduce the administrative burden associated with legal aid. This would involve bulk-funding groups of lawyers (whether in firms, chambers, or looser groupings based around a court) led by a senior lawyer who would be responsible for quality.

    In Australia the Commonwealth and Program stakeholders have agreed to a set of nine service standards which, together, serve as a national benchmark for quality-service provision. There is a corresponding service standard for each of the core-service activities identified. Service standards are thus provided for:
· information;
· advice;
· casework;
· community-legal education;
· law reform and legal policy;
· accessibility;
· organisational management;
· management of information and data; and
· assessing client satisfaction and managing complaints.
    Under the Service Agreement, all Community Legal Centres are required to be fully compliant with all applicable standards.
 These standards apply regardless of where a Community Legal Centre operates or whether the legal service is provided by a volunteer or an employed staff member.

    From the above it is clear that there is a trend towards quality control in the Anglophone environment; but to determine whether there is a general trend, we need to cast the net wider. Below, examples of other jurisdictions hinting at this broader trend are presented.
2 2
Other  jurisdictions
In 2003 the Chilean national public-defender organisation, La Defensoría Penal Pública, set eight basic standards for legal aid in criminal matters. The objective of these standards is to guarantee quality-defence services and the standards are augmented by inspections and audits.
 The national office has a team of lawyers who serve as inspectors and external audits are conducted by independent evaluators.
 It is recognised that in countries with high levels of poverty, good public defence is crucial for the success of criminal systems built upon the presumption of innocence and the right to an effective defence of quality.

    In Lithuania full-time lawyers working for the State are obliged to meet minimum performance standards. The capacity of private practitioners performing legal-aid work is assessed during the bidding process.

    In Israel since 2001, the number of public defenders was reduced and a contract system was introduced through which private lawyers handle a fixed number of cases for a flat fee. These changes gave rise to concerns about quality and a number of quality-assurance measures were introduced, including increased supervision and monitoring of public defenders. Direct monitoring methods include inspection visits to courts and compulsory reporting by attorneys. Training and support for public defenders have increased as well.

    In July 2009 Georgia’s Legal Aid Service (LAS) celebrated its second anniversary. The LAS opines that the effectiveness of the legal-aid system is defined by the quality of the service provided by its lawyers. As a result it has introduced two processes that aim at enhancing effectiveness of the Service – a new system of evaluation and advocacy standards. The evaluation scheme is aimed at regulating professional promotion, disciplinary liability, bonuses and training within the LAS system. The assessment is based on four criteria: involvement in Court hearings, achieved outcomes of the case, professional skills and clients’ opinion. Assessments are undertaken partly by the head of the legal-aid office (on regional levels) and partly by external lawyers who both are members of the Monitoring division of the Legal Aid Service.

    Kenya’s constitution guarantees equal access to justice and the right to free legal services. It also provides that citizens must be informed of their right to legal representation, and that an advocate can be provided by the State if needed. In reality, the government only planned to roll out a free legal aid programme in late August 2014. A draft Legal Aid Bill and a draft National Legal Aid and Awareness Policy were developed in 2013, with the expectation that it would be enacted by the end of August 2013.
 By the time this paper was written, the Bill had not been enacted.
    Sierra Leone has fewer than 200 practicing lawyers and a population of over five million. Lack of access to justice, in both the formal and traditional sectors, is a reality for many, particularly the poor and marginalised.
 Since August 2009, the Open Society Justice Initiative has been working with the Government of Sierra Leone and other civil-society organisations to develop a national approach to justice services, one of which includes a frontline of community-based paralegals and a small corps of public-interest lawyers. One of the objectives of this five-year project includes working on the development and adoption of new legislation to recognise paralegals as providers of justice services and to set standards for paralegals and justice-service organisations.

    In México the Constitutional reforms of 1993
 introduced the right of the defence to be informed, from the outset, of all his or her Constitutional rights, including the right to an adequate defence. “Adequate defence” is not defined, but a number of examples of “inadequate” conduct which does not satisfy the guarantee to an adequate defence has crystallised.
 This number includes persons displaying ignorance, clumsiness and ineptitude. Whether the defence is adequate or not is a matter for judicial evaluation during the course of proceedings. The adequacy requirement makes it obvious that not just any defence will suffice – it must be defence that is adequate in content as well as in the nature of the guidance given.
 The defence need not be perfect but it must be capable of benefiting the process and, ultimately, the Court’s final decision. García Ramírez
 is of the opinion that the answer to the question of whether the defence is adequate must not be evaluated merely in terms of the defender, but also within the context of the development of the trial. He agrees, however, that the manner in which the defender conducts the defence is becoming exceedingly important. This does not mean that the adequacy of the defence is measured against its success, however. It is sufficient if the defender performed his function honestly and reasonably. The Federal Law of Public Defenders regulates the provision of public-defender services
 and it is administered by the Instituto Federal de Defensoría Publica (Institute), an independent body functioning as part of the judiciary.
 A body consisting of six professionals, the Junta Directiva, is an integral part of the Institute. The Junta determines policy, promotes the improvement of public-defender services and is tasked with performing a number of functions with the aim of raising the quality of the services.
 The Junta comprises a number of units,
 one of which, the Unit for Public Defence and Evaluation in Criminal Matters, evaluates the quality of the services and makes proposals regarding its improvement.
 The Unit for Supervision and Control has, amongst others, the capacity to visit public defenders and to exercise direct supervision.
 Supervision includes quality control and it takes the form of documental and direct supervision.
 The latter can take place without prior notification. The report, which must be submitted within five days, must, inter alia, contain the following information:

· The manner in which the defender performed with regard to defence strategies;

· initiative and diligence;

· compliance with the general prescriptions (Bases); and

· administrative organization and working conditions.

    In sum, from the above it is clear that in most of the more advanced legal-aid systems, and even some of the developing systems, there is a general trend towards quality control over legal aid, and one can therefore safely conclude that there is a sixth wave named “quality”. This gives rise to the question: What is pushing this agenda?
3
IS THERE AN AGENDA?
Is this general move towards ensuring quality the result of natural progression or is there an external driver? In light of the fact that quality is becoming a focus in many diverse jurisdictions, below the author examine to what extent this is influenced by international developments.

    The International Covenant on Civil and Political Rights (ICCPR) states in article 14 that any person charged with a criminal offence has, inter alia, the right to a defence in person or with the assistance of a lawyer, and to be informed of this right if he or she is not assisted by a lawyer, and to have a lawyer assigned at State expense where the interests of justice so require if the person cannot afford to pay for a lawyer.

    Article 14 was recalled by the UN Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems (UN Principles and Guidelines)
 which became the first international instrument to deal with legal aid.
 Principle 3 encourages states to provide legal aid regardless of the person’s means if the case is particularly urgent or complex, or if the penalty the person faces is very severe. This goes beyond the case law of the European Court of Human Rights, which has only required legal aid if the accused cannot pay for it themselves. The Principles and Guidelines call upon States to ensure that all legal-aid providers possess education, training and experience that are commensurate with the nature of their work.
 It further lists lawyers’ associations, universities, paralegals, civil society and other groups and institutions that can provide legal-aid services. Additionally, it requires effective legal aid
 and improved competence and accountability of legal-aid providers. Guideline 16 calls on States to take measures to establish monitoring and evaluation mechanisms to ensure the quality of legal-aid services. Guidelines 1, 5, and 13 develop this further, encouraging States to involve other actors in the provision of legal aid, including paralegals and law students.
    Article 6.3(c) of the European Convention of Human Rights grants everyone charged with a criminal offence the right to defend himself/herself in person or through legal assistance of his own choosing or, if he/she does not possess means to pay for legal assistance, to be given such assistance free of charge when the interests of justice so require.

    Article 7 of the African Charter on Human and People’s Rights states that every individual shall have the right to have his cause heard and that this comprises, inter alia, the right to defence, including the right to be defended by counsel of his choice.

    Article 8.2(e) of the American Convention on Human Rights provides that every person accused of a criminal offence has the right to be presumed innocent so long as his guilt has not been proved according to law and that, during the proceedings, every person is entitled “to the inalienable right to be assisted by counsel provided by the state, paid or not as the domestic law provides, if the accused does not defend himself personally or engage his own counsel within the time period established by law”.

    In 1999 the African Commission on Human and Peoples’ Rights
 adopted the Dakar Declaration and Recommendations on the Right to a Fair Trial in Africa. The declaration notes that “[m]ost accused and aggrieved persons are unable to afford legal services due to the high cost of court and professional fees. It is the duty of governments to provide legal assistance to indigent persons in order to make the right to a fair trial more effective. The contribution of the judiciary, human rights NGOs and professional associations should be encouraged.”

    In November 2004, 128 delegates from 26 countries including 21 African countries, attended a conference in Lilongwe, Malawi, to discuss legal-aid services in the criminal-justice systems in Africa. The outcome was the adoption by consensus of the Lilongwe Declaration on Accessing Legal Aid in the Criminal Justice System in Africa at the conference closure. This was accompanied by the request that the Declaration be forwarded to national governments, the African Union Commission on Human and Peoples’ Rights, the African Union Commission, and the Eleventh United Nations Congress on Crime Prevention and Criminal Justice to be held in Bangkok in April, 2005, and publicised to national and regional legal-aid networks.
 The Declaration highlights the importance of “providing legal aid at all stages of the criminal justice process”. The subsequent Lilongwe Plan of Action
 calls on governments to, inter alia, introduce measures to agree on minimum quality standards for legal-aid services and clarify the role of paralegals and other service providers by:
· developing standardized training programmes;
· monitoring and evaluating the work of paralegals and other service providers;
· requiring all paralegals operating in the criminal-justice system to submit to a code of conduct; and
· establishing effective referral mechanisms to lawyers for all these service providers.
    As late as 2011 a survey undertaken by the United Nations
 showed that the overwhelming majority of lawyers in Africa are concentrated in urban centres, while the majority of people live in rural areas, which puts pressure on the quality of justice on offer and the efficiency of the process. The UN survey’s findings suggest that, with criminal-justice systems operating in their current form, the “essential elements of a fair hearing” cannot be met and the poor are priced out of the system.

    Perhaps as a result of these findings, and the UN Principles and Guidelines, an international conference assembled in Johannesburg,
 and on 26 June 2014 issued a declaration calling on all legal-aid service providers to, inter alia, continue providing meaningful legal-aid services for people who would otherwise not be able to access justice by properly monitoring and evaluating the quality of all services.

    It is evident from the above that individual countries are pushing for the rendering of quality legal aid, no longer satisfied with the provision of legal aid merely for the sake of it in order to satisfy a Constitutional or legislative imperative. The same can be said on the international front. The discourse is evidently from providing legal-aid services to providing quality legal aid.
    Before comparing the quality-control system employed in the Netherlands and South Africa, the concept of “quality” will be briefly reflected upon.

4
MEASURING  QUALITY
“Ik hoorde eens iemand zeggen ‘als ik het over kwaliteit heb voel ik me als een vis in troebel water’ (I once heard someone say “if it is about quality I feel like a fish in murky water”)”.

Assuring quality in legal-aid service delivery normally occurs via self-regulation or is a stipulated requirement set by the funding agencies or implementing bodies of the State. In order to measure the “quality” of legal-aid services, it is necessary to determine what constitutes “quality” and what the standard for quality should be.
    “Quality” may vary according to the role of the participant in the process, that is, the client, service provider, adversary, administrator or presiding officer. As far as the standard is concerned, the question is whether the service should be “adequate”, “good”, “very good” or “excellent”. The goal of evaluation will also have an influence on the methods employed to measure quality. The objective may be to gather information, to determine whether a service provider qualifies to participate in the system or to generally improve the legal-aid system.

    Research has shown that reaching consensus on the meaning of “quality” is a chimera, and that measuring it is no easier.
 The tendency has been to focus on four main measures for quality: inputs, structures, process and outcomes. It has been argued that a well-rounded quality evaluation will focus on all four together.

· Input refers to indirect measures of quality, such as educational and professional qualifications, membership of accredited specialist bodies, continuous professional development and work experience.

· Structural measures concentrate on the environment in which performance has to take place and these include resources, record-keeping, staff development policies and complaints procedures, etcetera. These measures, however, only facilitate the rendering of quality services, it does not guarantee such services.

· Process measures are directed towards the performance of service providers and to examine the efficiency with which work is done and its compliance with either checklists or performance standards.
· The most common outcome measures include case cost, time taken, success rates and client satisfaction.
    Various methods, or any combination, can be employed to measure quality. These may include:
· Giving specific designations such as poor, unsatisfactory, good, very good and excellent;
· keeping a register of the number of complaints registered against an attorney or a defender;
· setting qualification and accreditation standards;
· adopting practice-management standards set by the private profession;
· file assessment and data collection;
· peer review;
· direct supervision or observation and interviews with lawyers providing the service;
· assessment by presiding officers;
· client-satisfaction surveys;
· the appointment of researchers to undertake an academic study and evaluation of the broad system; and
· using focus groups to establish group opinion in order to develop quality standards.
    Having highlighted both the difficulty in determining what “quality” is and the various means employed to measure quality, the methods used in the Netherlands and South Africa are now contrasted.

5
THE  NETHERLANDS

5 1
The  system

The Dutch Constitution
 provides that “[n]o one may be prevented against his will from being heard by the courts to which he is entitled to apply under the law” and
 that:
“(1)
Everyone may be legally represented in legal and administrative proceedings.

 (2)
Rules concerning the granting of legal aid to persons of limited means shall be laid down by Act of Parliament.”
    Section 20 of the Dutch Constitution does not provide for the review of parliamentary legislation, but judges may declare that statutes are not in accordance with international treaties. The European Convention on Human Rights is used to a wide extent in this regard.
 The Dutch Constitution enshrines the principles that all citizens should have access to justice and legal representation.
 Criminal defendants in the Netherlands are guaranteed legal representation when they face the possibility of imprisonment, extradition or confinement to a mental institution.

    On 1 January 2004 a new Legal Aid Act
 replaced the previous law.
 The objectives of the 2004 Act are to access public funding for subsidised legal services and to ensure that the supply of legal-aid services is sufficient. In order to achieve the objectives, five independent Legal Aid Boards
 are obliged to ensure access to quality legal assistance (kwalitatief goede rechtsbijstand).
 The method of service delivery changed from legal aid bureaux to a system of legal-services counters (Juridische Loketten). The essence of the method of delivery is the provision of information and basic advice about a legal problem, free of charge at a legal-services counter. The front-line service (initial legal advice and assistance) is provided by the Legal Services Counters which provide a 60-minute free consultation during which legal professionals provide information, give advice or refer the clients to specialised legal-aid providers.

    If more extensive legal assistance is desirable, and if the applicant so chooses, he or she may further consult a lawyer in private practice who may act on his or her behalf. In such a case the litigant is obliged to pay a contribution dependent on his income.

5 2
Who  controls  quality?
In order to guarantee that public funding is applied responsibly the Legal Aid Boards have liaised with the Dutch Orde van Advocaten (Order of Barristers) to establish a quality-control system in terms of which it is determined whether subsidised legal assistance is either good or at least of an acceptable standard.
 This test, known as the Kwaliteitstoets 2002 (Quality Test 2002), has since been replaced by a system of performance measurement and quality improvement by means of audits, customer-satisfaction assessment and complaints management, known as Quality Standard 2004 (Kwaliteitstandaard 2004). The Bar sets the standard as part of its general quality-control system.

    Only lawyers who are registered with the Legal Aid Board can undertake work in terms of the Legal Aid Act and, as of 1 January 2004, a positive audit report is a prerequisite for registration. These audits are undertaken upon receipt of a request by a lawyer’s office or an individual lawyer and the standard of work rendered is evaluated by an auditor, who is an advocate trained to do such audits.

    In order to be able to undertake legal-aid work and to receive payment for it from the legal-aid boards, an individual therefore needs to be:

· An advocate;

· a member of the Bar and thus subject to its professional rules;
· in possession of a positive audit report (compliance with Quality Standard 2004); and

· registered with the Legal Aid Board.

    If an advocate is not registered, no legal-aid cases will be assigned to him or her. In order to stimulate requests for audits, and thus participation in the legal-aid scheme, lawyers who receive a positive audit report receive financial incentives – the higher the quality rating (kwaliteitstoeslag), the higher the remuneration. The audit is only compulsory for lawyers registered with, or wishing to register with the legal-aid boards. Client-satisfaction surveys are also undertaken.

    In January 2001 a number of law firms joined hands and formed the Foundation Viadicte, a cooperative of law firms organised around the topic of quality in legal aid. Members of the foundation are legal-aid service providers and they established a quality standard that sets them apart from Quality Standard 2004. Offices complying with the quality requirements are allowed to display the mark of quality “Met Recht Tevreden” (Satisfied with the Law). This mark gives potential clients the assurance that the office complies with a particular standard relating to knowledge, integrity and office management, which is measured through audits and client-satisfaction surveys.
 The mark identifies them as being capable of rendering a quality of legal-aid service that is higher than that which is normally required of a lawyer. The Foundation Viadicte, as well as several law firms, employs quality managers.

    The Foundation Viadicte is responsible for coordinating consultation between the participating offices in the fields of office procedure, information and computer technology, expert standards, customer-satisfaction surveys and audits. The foundation also ensures that quality-control instruments are implemented at participating offices. Members are evaluated on the following categories:

· General quality, which measures tasks, instructions and planning.
· Knowledge, including the library, training, attendance of conferences, consultation structure (fixed agenda, minutes, etcetera).
· Integrity, which includes professional liability insurance, control over trust accounts, secrecy and confidentiality, conflict of interest, tasks performed and instructions taken that are morally doubtful.
· Office management.
· Personnel management.
· Financial management.
· Aspects relating to information technology, such as IT licences, available hardware and software, computer security, back-ups, recovery, physical and non-physical security.

    The quality standard set by the Foundation Viadicte, and its protection of its mark of quality, can probably be explained with reference to the fact that legal aid is a lucrative source of income in the Netherlands. Between 2007 and 2012 there was a 75% increase (€28 million to €42 million) in expenditure on high-cost criminal cases
 alone. In 2012 this increase led to a cut in the hourly rate for criminal lawyers from €104 to €70.

6
SOUTH  AFRICA
A large percentage of South Africa’s legal aid expenditure goes towards criminal legal aid. This is justified by reference to the obligations imposed by the human-rights chapter of the Constitution of the Republic of South Africa, 1996. The Bill of Rights resulted in constitutional
 provision for the right to a fair hearing,
 the right to equality before the law,
 the right of detained persons to choose and consult with legal practitioners,
 as well as the right to have legal practitioners assigned by the State and at State expense if substantial injustice would otherwise result.
 Accused persons are afforded the right to choose, and to be represented by a legal practitioner, to be informed of this right promptly,
 and to have a legal practitioner assigned to them by the State and at State expense, if substantial injustice would otherwise result.

    Section 35(3)(g) of the Constitution, and its predecessor in the interim Constitution, had a major impact on the services required from the Legal Aid Board in its role as the agent of the State with regard to the State’s constitutional legal-aid obligations. In 1998 a National Legal Aid Forum was convened, the outcome of which was agreement that judicare had to be replaced with a justice-centre model.

    As far as quality assurance is concerned, by 2003 the South African Legal Aid Board (LAB) (as it was then) increased its emphasis on the delivery of quality legal-aid services with quality assessments being used as tools for the supervision and coaching of staff. Training, furnishing of legal updates and a performance-management system which measured the quality of legal services rendered were introduced. The Board further came to the realisation that its management component at Justice Centres was too small to effectively manage quality control and additional management positions were thus created. Managers undertook spot checks and evaluations on files at Justice Centres and awarded marks for consultation, preparation, presentation, outcomes and administration. The services of independent advocates were also obtained to evaluate the effectiveness of quality control at Justice Centres.

    By 2005 practitioners at Justice Centres were required to conduct self-assessment of the quality of their work. The Justice Centre executive undertook a subsequent full assessment of every file, with each manager responsible for a group of practitioners; their findings were re-assessed and verified by another manager at the Centre. Ten files per practitioner were sent thereafter to the regional office, where the quality assessments were evaluated. An independent assessment was also undertaken by an external consultant to appraise the quality of services rendered. The benefits of the various quality instruments were confirmed, but it was also highlighted that quality could be enhanced further.

    File-quality assessments subsequently became computerised in 2007 and were categorised according to whether they were criminal or civil matters or appeals; each category had its own measuring tools. As approximately 10% of legal-aid work is undertaken by means of judicare, a judicare quality-management strategy that focused on managing case-turnaround times was also implemented.
 Private practitioners who have the required experience apply for accreditation to serve on a directory of accredited practitioners from which judicare appointments are made.
 “Accredited legal practitioner” is defined as any legal practitioner with right of appearance in any court in respect of which he has applied to be accredited and whose name appears on a directory of accredited legal practitioners maintained by Legal Aid SA.
 To be accredited practitioners are required to commit themselves to providing services according to agreed professional standards. The directory is a computerised system which allocates cases and clients thus have no choice as to who represents them.
 The distribution of legal-aid instructions through the judicare-accreditation system takes the following factors relevant to quality into account:

· The nature and complexity of the legal services required;
· the experience, competence and expertise of individual legal practitioners; and
· the importance of providing quality legal services that will advance the confidence of poor people in the administration of justice and their access to justice.

    Experience in criminal matters is measured by taking into account time spent as a practising attorney or candidate attorney, advocate or pupil advocate regularly undertaking the defence of criminal matters, and/or conducting of High Court matters. Time spent employed as a magistrate or public prosecutor involved in criminal matters is also taken into account.
 Relevant civil experience is expressed in completed years, taking into account different experience categories.

    The need for external quality control was highlighted in 2009 when the Board of the LAB requested that such a system be established. A Legal Quality Assurance Unit (LAQU) was accordingly created within the internal audit department; the national operational executive thus has no influence over it.

    Attorney-client privilege initially hindered quality control but this was overcome by the requirement that clients waive their privilege. The LQAU may therefore also evaluate the files of these judicare practitioners. The LQAU is required to file quarterly progress reports on every case with the justice centre, where the contents are subsequently scrutinised by managers to ensure that reasons for delay are acceptable and not due to any conduct of the practitioner. Justice centres have the right to remove judicare practitioners from the roll in the event of any material breach of duties, whether ethical or quality-related. Further, judicare practitioners are not allowed to submit invoices unless an appeal-election form (if applicable), signed by the client, accompanies the invoice. If a client wishes to apply for leave to appeal, the application must be lodged before an invoice is submitted. Judicare practitioners are currently not observed in court.
    The role of regional offices and justice centres changed as a result of the establishment of the LQAU. Practitioners at justice centres were grouped into low-, medium- and high-support categories. A candidate attorney, for example requires a high level of support. The result was that the management cadre at justice centres was required to provide more support to the practitioners in need of a high level of support. All high-support practitioners must attend case-discussion forums every morning before going to court at which management can ensure that practitioners are prepared and they, in turn, can obtain advice. The daily checking of files remains the responsibility of justice-centre management but it is undertaken according to the practitioner’s classification. Low-support practitioners are assessed once a year, medium bi-annually and high-support quarterly.

    Apart from the assessment of files, Court observations are also undertaken by justice-centre management, especially with regard to high-support practitioners. Following each observation, reports must be compiled, corrective measures implemented and training and guidance must be provided.

    With regard to quality assurance, the role of the regional offices has changed to provide support to justice centres. They visit justice centres according to a fixed programme and assess files prior to the visits, focusing on high-support practitioners, but also assessing files randomly. Regional office staff check for disparities between the assessments of justice centres and the LQAU and, if any are found, are required to investigate the reasons therefor and address them. They spend one week at a time at any particular justice centre, where they undertake legal audits comprising 41 subdivisions, all related to the quality of legal services. They further conduct court observations and interviews with members of the judiciary to obtain feedback on the performance of practitioners in Court. Formal feedback is given to the justice-centre management and the individual that was observed. Where it is found that practitioners are not meeting the required standards, monitoring and the submission of progress reports by the justice centre can be requested. The LQAU can additionally request that files be submitted to them which must then be submitted within 24 hours to prevent files being tampered with.

    Candidate attorneys are not allowed to appear in Court in the first six weeks of their employment. During this period they undergo training and attend a week at the regional office, where specialist training is provided.

    Continuous internal training, as well as training presented by Legal Education and Development (LEAD), the education division of the Law Society and by other experts in their fields, is provided to all practitioners. Newsletters compiled by the legal department in the national office, with highlighted new developments in the law, are sent to the Regions on a monthly basis. Self-study is obligatory for all practitioners and there are set targets that they are required to meet.
7
CONCLUSION  AND  LESSONS  LEARNT
As has been illustrated, in a wide variety of jurisdictions there seems to be a natural progression towards the provision of quality legal aid. From this development one can deduce that there is a definite sixth wave to the progressive development of legal and internationally. How this wave manifests itself differs from jurisdiction to jurisdiction, but it is shaping the legal-aid shoreline and the way in which it is directed will determine the eventual form. This is significant as it will serve as the bedrock from which the next wave will originate.
    Specialisation seems to lie at the heart of the Dutch system which has been described as a comprehensive system with a tendency towards privatisation.
 Competition for a share in the lucrative legal-aid market has arguably provided an additional lever for attempts from within the profession, especially amongst those who involve themselves actively in legal-aid work, to improve quality to a standard that is higher than the minimum required by the professional body. On the other hand, it appears that Dutch expenditure is spiralling out of control. In many jurisdictions budget cuts are the order of the day and alternatives are sought. In the Netherlands, the raising of contributions and restricting legal-aid access to certain categories of cases are thus being mooted. Calls are also made for the simplification of procedures
 and the implementation of capped budgets, such as in Belgium and France, where the hourly remuneration of individual lawyers depends on the total number of hours claimed by all lawyers.
    A salaried system for the provision of legal aid, such as in South Africa, is less expensive, but it also covers less. Bureaucracies, such as legal-aid boards, may have or can develop a built-in system to ensure quality. Where a judicare or a mixed system is employed the body responsible for legal aid can and should make participation contingent on quality-assessment requirements. The driver for the quality agenda is Legal Aid SA, which is influenced by international trends and relevant international instruments. In-house lawyers are subject to a comprehensive quality assurance and standard-improvement system. They are, however, not the only providers of state-funded legal aid; other providers include judicare practitioners, co-operation partners, and individuals and entities with whom agency agreements are in place.

    Approximately ten per cent of the legal aid work in the country
 is performed by judicare practitioners, but the volume (or lack) of non-legal aid work available to practitioners in private practice will eventually move them towards undertaking judicare work where the competition for judicare work will increase. Practitioners will thus need to demonstrate that they are better than merely acceptable in order to comply with the quality-control measures developed by Legal Aid SA. Legal Aid SA’s commitment to quality should extend beyond simply requiring “satisfactory” services for its money. Currently, all that is required of judicare practitioners is that they must have a law degree, be admitted to practice and undergo an induction process. The quality-management system, as it relates to judicare practitioners, focuses on case-turnaround times, the possibility of file evaluation and the filing of quarterly reports which are scrutinised for delaying tactics, usually relating to expenditure. This focus on the purse is borne out by the requirements set for the submission of invoices and the fact that they are not observed in Court as well as the fact that two of the factors taken into consideration in the distribution of legal-aid instructions through the judicare-accreditation system relate to cost.
 The risk is that a few bad apples can cast their shadow over all legal aid practitioners. Some possible solutions to remedy these deficiencies include:
· Encouraging the professions and Legal Aid SA to set agreed standards for judicare practitioners;
· making judicare practitioners self-regulatory by setting standards equal to or higher than that required by Legal Aid SA;
· assigning a quality mark or standard to participants in the system and linking incentives to the achievement of higher ratings; and
· allowing market forces to operate by permitting recipients of judicare a choice with regard to the practitioner appointed to deal with their matters.

    A number of university law clinics are cooperation partners of Legal Aid SA for the provision of civil legal aid. They are all members of the South African University Law Clinics Association (SAULCA) and the attorneys employed are members of the various law societies. They are partially funded by the Attorneys’ Fidelity Fund which, in 2009, requested clinics to undertake quality assessments in the form of peer reviews. These were carried out by means of file inspections, site investigations and interviews with staff and students. A similar methodology is followed when clinics conduct assessments amongst themselves on behalf of SAULCA.
    All recognised legal-aid service providers should, in some form or other, be subject to quality-assurance measures. These should preferably be developed, or approved, by Legal Aid SA, in conjunction with the professional bodies, as it is the statutory body responsible for the provision of legal aid to the impecunious.

    As far as the sustainability of legal aid in South Africa is concerned, a solution lies in harnessing all the legal-aid resources available to the country in accordance with Principle 7 of the UN Principles and Guidelines. This will require the coordination of efforts by Legal Aid SA, lawyers’ associations, universities, paralegals, civil society and all other providers of legal-aid-related services. As the agency responsible for implementing and administering the legal-aid system, it falls upon Legal Aid SA to take a leading role through monitoring and evaluation in order to ensure the rendering of quality services.

    Legal-aid administrations would benefit from bearing in mind their extended role brought about by the undeniable global trend of providing quality legal aid. An expansion of the third variable of legal-aid schemes from “who provides the service and at what cost?” to “who provides the service, the cost and at what quality” should form part of the architecture of all legal-aid scheme designs.
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