116
OBITER 2019

WHEN THE LINES ARE BLURRED – A CASE OF ...
103

	WHEN  THE  LINES  ARE  BLURRED ─
A  CASE  OF  MISCONDUCT,
INCAPACITY  OR  OPERATIONAL
REQUIREMENTS:  ARE  ALL
DISMISSALS  GOING
OPERATIONAL?
Tukishi  Manamela

B Proc  LLB  LLM  LLD

Associate  Professor,  College  of  Law

University  of  South  Africa  (UNISA)



SUMMARY
The Labour Relations Act 66 of 1995 provides for three grounds of dismissal in the form of misconduct, incapacity and the employer’s operational reasons. Even though these grounds are distinct from one another, there are instances where one case of dismissal may fit under more than one of these grounds. The difference between these grounds is not always found in the fact that misconduct is accompanied by an element of fault from the employee’s side, while generally incapacity and operational requirements are not. This has in certain instances, correctly or incorrectly, led to most cases that have the potential of affecting an employer’s operations, either directly or indirectly, being dealt with as dismissals for operational requirements. This begs two questions: whether operational requirements has become an easy-to-use ground for most dismissals; and whether it has always been the intention of the legislature that the three grounds of dismissal should not be applied rigidly.
1
INTRODUCTION
Section 188(1) of the Labour Relations Act 66 of 1995 (LRA) recognises three grounds of dismissal – namely misconduct, incapacity and the employer’s operational requirements. In terms of this section, a dismissal that is not automatically unfair will be unfair if the employer cannot demonstrate that the dismissal is related to one of the three recognised grounds and if a fair procedure was not followed before the dismissal.
 These grounds, together with the requirement that a fair procedure must be followed prior to a dismissal, were drawn from the ILO Convention on the Termination of Employment at the Initiative of the Employer, 1982.

    The employee must prove that there has been a dismissal and the employer must prove that the dismissal was for a fair reason and in accordance with a fair procedure.
 A dismissal is “substantively”
 fair if the reason for the dismissal is fair, and it is “procedurally”
 fair if a fair procedure was followed leading to the dismissal.
    Section 188(2) of the LRA requires a person who determines whether the reason for the dismissal is fair, or whether a fair procedure was followed, to consider the relevant code of good practice issued in terms of the LRA. The Code of Good Practice: Dismissal
 and the Code of Good Practice: Dismissal on Operational Requirements
 are the relevant codes in this regard.
    Although the three grounds of dismissal are distinct from one another, it is not always easy to draw a clear distinction between the various circumstances leading to an employee’s dismissal and this may result in the dismissal being incorrectly classified.

    There are instances where a dismissal that could easily have been dealt with on the basis of either misconduct or incapacity is instead dealt with as a case of operational requirements. At times, this happens even where it is clear from the facts that the ground for dismissal is misconduct or incapacity.
 While it could be accepted that there are cases where an employee’s conduct or incapacity does indeed affect the employer’s business operations to the extent that the employer suffers profit loss or experiences reduction in production, the question that arises is whether such cases should be treated as arising purely out of operational requirements or rather out of misconduct if a workplace rule has been broken or out of incapacity if they relate to the employee’s poor work performance, ill-health or injury. This question arises because of a trend in which the Commission for Conciliation, Mediation and Arbitration (CCMA), courts of law and some authors
 seem to have accepted that, as long as the reason that an employee’s employment is terminated is one that affects the operational needs of the employer, then the ground of dismissal is operational requirements.
    This discussion looks at the fine line that sometimes exists between cases of misconduct, incapacity and operational requirements respectively and which has resulted in some of the cases being dealt with as cases of operational requirements. A distinction is drawn between the three grounds to determine what the legislature intended with these grounds. Case law on dismissal is considered to distinguish clear-cut cases of operational requirements from other cases.
2
MISCONDUCT,  INCAPACITY,  AND  OPERATIONAL  REQUIREMENTS:  THE  DISTINCTION  STANDS
2 1
The  importance  of  the  distinction

There are various reasons one can think of for why the legislature has chosen to classify different forms or grounds of dismissal and also why employees are afforded the right to a fair dismissal.
 The dismissal of an employee is substantively fair if the employer is able to show that the dismissal is based on misconduct, incapacity or operational requirements. The LRA also requires the dismissal to be effected according to fair procedure.
    Special Codes of Good Practice have been introduced to provide guidelines that should be considered when determining whether a dismissal is fair or unfair. The distinction between the three grounds of dismissal is also important because each of the grounds has a distinctive procedure that must be followed to ensure that a dismissal is fair. The correct classification of a dismissal is also vital in determining the correct forum to which a matter must be referred and the correct labour law principles that must be applied to resolve the matter.
 Thus, it can reasonably be assumed that the attachment of different requirements to each of these grounds implies that the three grounds must be looked at individually.

    According to Grogan,
 “if the reason for the dismissal cannot be brought under one of the grounds, it is arbitrary and unjustifiable”. This view is correct because, arguably, an employee will only be dealt with fairly if his or her conduct is correctly classified as constituting a particular ground, either for purposes of being charged, disciplined or dismissed. The Code of Good Practice: Dismissal provides that the fairness of the reason for dismissal and the type of sanction to be given should depend on the facts of the case.
 What this means is that it is the facts of the case that should determine the correctness of the ground used to dismiss as well as the procedure to be followed in dealing with the matter and in determining the appropriate sanction. It is therefore only fair to the employee affected to be dealt with in terms of the correct law or principles, legal process or procedure applicable to his or her case. The three grounds of dismissal are discussed below.
2 2
Dismissal  for  misconduct
This is the most common ground for dismissal. Dismissal for misconduct results from an employee’s conduct that is accompanied by an element of fault. Thus, how the employee has conducted himself or herself is the main factor in cases of misconduct. The action or conduct could amount to breaking a workplace rule, either intentionally or negligently; or a breach of a material term of the contract of employment; or a breakdown in the employment relationship. However, in most cases the employee faces disciplinary action because he or she has broken a certain workplace rule. Anyone who has to determine whether a dismissal for misconduct is fair or unfair must consider: whether a rule or standard regulating that conduct in the workplace has been contravened; if it was contravened, whether the rule or standard was valid or reasonable; whether the employee was aware of the rule or standard, or could reasonably be expected to have been aware; whether the employer has consistently applied the rule or standard; and whether dismissal was an appropriate sanction.

    Before an employer can dismiss an employee, it should conduct an investigation to determine whether there are grounds for dismissal. The employee must be notified of the allegations, be given the opportunity to respond to the allegations and a reasonable time to prepare the response, and be allowed the assistance of a union representative or fellow employee.
 Employees’ actions that may amount to misconduct include dishonesty (in the form of theft or fraud), assault, unauthorised use or removal of employer’s property, gross insubordination, sexual harassment, continuous latecoming, racism, unauthorised absenteeism, use of abusive language, use of drugs, abscondment, desertion, misrepresentation of qualifications, and damage to property.

2 3
Dismissal  for  incapacity

The LRA does not define incapacity, but the Code of Good Practice: Dismissal recognises two types of incapacity – namely, poor work performance and ill health or injury.
 Incapacity due to ill health or injury may emanate from temporary or permanent disability (physical or mental), known as medical incapacity. Incapacity may also result from other factors not mentioned by the Code such as loss or lack of a qualification, loss of a work permit, statutory prohibition,
 and incompatibility.

    Poor work performance may result from an inability to meet the required standard due to lack of necessary skills or qualities required for the work. An employee who is dismissed on the ground of incapacity is not necessarily at fault except in instances where the employee has faked an illness or injury or where the employee decides not to work in accordance with the standards set by the employer. In the case of incapacity due to ill health or injury, the employer must determine if the employee is able to perform his or her duties. If the employee is not able to perform his or her normal duties as expected, the employer must determine the extent of the incapacity and the possible duration of the employee’s condition.
    The employer must then establish whether it is possible to adapt the employee’s duties for purposes of accommodating the employee and lastly, if that cannot be done, the employer must establish if alternative work cannot be given to the affected employee,
 even if it is at a lower salary. A dismissal for incapacity can only be considered fair if the employer satisfies these requirements.
 In determining whether the dismissal of an employee for poor work performance is fair, it should be considered whether the employee failed to meet a performance standard, and if so, then whether the employee was aware (or could reasonably be expected to have been aware) of that standard, whether the employee was given a fair opportunity to meet the standard, and whether dismissal was an appropriate sanction.

    An employer who is dealing with the poor performance of a permanent employee must conduct an investigation to establish the reasons for the poor performance. In doing so, the employer must give the affected employee an opportunity to be heard, although this need not be a formal hearing. The employee must be given enough time to prepare a response to the allegations of poor performance, and the employee has a right to be assisted by a trade union representative or fellow employee.
 In the case of a probationary employee, such employee has a right to evaluation, instruction, training, guidance or counselling. The employee must be given an opportunity to make representations prior to dismissal, and is entitled to assistance by a trade union representative or fellow employee.

2 4
Dismissal  for  operational  requirements

An employee who is dismissed on the basis of the employer’s operational requirements is ordinarily not at fault
 as the reason for the dismissal normally arises out of factors relating to the employer’s business – hence the concept of “operational” requirements or needs. Such a dismissal mostly occurs where an employee’s position becomes redundant, or surplus to the employer’s needs, at any particular time. Section 213 of the LRA defines operational requirements as requirements based on the economic, technological, structural or similar needs of an employer.
 While the Code of Good Practice on Operational Requirements describes what might constitute economic, technological and structural reasons,
 it does not provide any description or examples of what “similar needs” may be or entail and this has created a challenge for both employers, relevant forums and courts of law.
    However, it is clear through the definition of operational requirements that the LRA recognises that employers might be forced by circumstances – brought about by economic factors, introduction of new technology, or the restructuring of the business or other needs
 – to retrench some of its employees.
 Van Niekerk and Smit appreciate that the definition is broad and can include “the introduction of new technology or work programmes, and the reorganisation of work and the restructuring of a business”.

    The authors also allude to the fact that economic, technological and structural reasons as mentioned by the Code are not the only categories that would qualify as operational reasons and further that other cases such as “incompatibility, refusal by the employee to accept changed conditions of employment resulting from a need to reorganise work as well as a dismissal effected because of the pressure from the third party have also been classified by the courts as cases of dismissals based on operational requirements”.

    It should be stated, however, that whether the ground used by the employer to terminate the employee’s employment is substantively fair or not will depend on the facts of each case. What is important is for the employer to show that the reason for the dismissal was commercially rational,
 and that the reason indeed existed at the time of dismissal. Thus, the employer should not be permitted to use operational reasons to dismiss an employee who has committed misconduct,
 or who is incapacitated. Retrenchment must be warranted and should come as a measure of last resort.

    In terms of section 189(1) of the LRA, an employer that contemplates dismissing
 (an) employee/s on the basis of operational requirements must consult with any parties as directed by the provisions of the section. Matters on which consultation should aim to reach consensus include: alternatives to dismissal; how to minimise dismissals, change their timing and mitigate their effects; the method for selecting employees to be retrenched; and severance pay.
 Failure by the employer to consult as required by section 189 will render a dismissal procedurally unfair.
3
UNDERSTANDING OPERATIONAL REQUIREMENTS
While it may be easy to determine or understand economic, technological or structural needs of the employer, it may not always be easy to determine what would constitute similar needs, which are generally determined in relation to the circumstances of the case at a particular time. Operational requirements or needs are mainly about what the employer or business needs.
    In all cases of dismissals for operational requirements, the employer must prove that an operational reason indeed existed and that it was the real reason for the dismissal. It is also important for the employer to prove that the operational reason is not a cover-up for another reason for the dismissal of the employee. Thus, the employer may not use operational reasons to get rid of employees who could have been dismissed on another ground. For example, in Metshe v Public and Allied Workers Union of SA,
 the union dismissed the employee for alleged misconduct, but the employee was reinstated by the CCMA, the CCMA award was rescinded and the employee was then retrenched for economic reasons. However, the court found that the retrenchment was a sham aimed at getting rid of the employee for suspected misconduct. The court correctly found this to be unacceptable, and awarded the employee eight months’ salary as compensation instead of reinstatement given the bad blood that surrounded the matter.
 The dismissal was also found by the court to be procedurally unfair.

    In Naidoo v MB Technologies,
 the employee was dismissed a year after she was head-hunted for the position of Manager, Special Projects. The employer alleged that her position had become redundant. The employee claimed that the dismissal was unfair. The court rejected the claim that her position had become redundant and added that the consultation that took place was prematurely concluded. The court then ruled that the dismissal was both substantively and procedurally unfair. It further found that the relationship between the employee and senior management had deteriorated but that that was not a good reason to retrench an employee.
 In Tiger Food Brands Ltd t/a Albany Bakeries v Levy NO,
 it was held that in dismissals for operational requirements the reason for the dismissal must ultimately be the economic viability of the business. What is required from the employer is to prove that the main purpose of the retrenchment is the economic viability of the business.
    According to the court however, this does not mean that employers cannot use the section-189 procedure when an employee’s misconduct affects the operation of the business.
 For example, the employer may dismiss the employee for operational requirements if it can prove that the misconduct affects the economic viability of the business or where it prevents the employer from making profit because of the losses suffered. Thus, misconduct in itself does not constitute an economic reason for dismissal but when the misconduct affects the economic viability of the business, it can constitute a valid reason to dismiss for operational requirements.
    It can be argued therefore that even though the legislature has shown a clear intention that cases of misconduct, incapacity or operational requirements should be distinguished from one another, there are instances where there is a fine line between these cases and some end up falling under more than one of these three grounds, and most of them could be classified as being for operational requirements.
4
MISCONDUCT OR OPERATIONAL REQUIREMENTS
Cases of dismissal for misconduct must be distinguished from cases of dismissal for operational requirements, even though at times a dismissal ground that looks like misconduct may also be operational requirements if it affects the employer’s business operations or viability. For example, where employees refused to work overtime and the contracts of employment did not provide for any overtime work, the court has held that the dismissal was fair as the employer’s operational needs called for overtime.
 In this instance, whether overtime was compulsory or not, was not relevant. However, if overtime had been compulsory, a refusal to work would also have constituted misconduct. This would further amount to a breach of contract in the form of repudiation under common law.
 Where an employer is able to prove that the employee’s conduct has breached the trust relationship, the employee is guilty of misconduct but employees have also been dismissed for operational reasons in similar circumstances.

    In Chauke v Lee Service Centre CC t/a Leeson Motors,
 the court stated that the employer could dismiss the employees for operational reasons where the employer could not identify the employees involved in incidents of malicious damage to property and sabotage. Similarly, the Labour Appeal Court in SA Transport and Allied Workers Union v Khulani Fidelity Security Services (Pty) Ltd
 held that employees who failed a polygraph test could fairly be dismissed for operational reasons if the test were used to test the integrity of employees who worked where cases of theft were too high.
    These two cases demonstrate that the courts have allowed employers to dismiss employees for operational reasons in circumstances where employees’ conduct could have been dealt with as misconduct. However, the court in Food and Allied Workers Union obo Kapesi v Premier Foods Ltd t/a Blue Ribbon Salt River
 had a different view where the employer resolved to retrench 32 employees because it was unable to prove that they participated in acts of extreme violence against non-strikers during a protected strike. The misconduct included petrol bombing and murder. The strike came to an end and employees returned to work, but they were suspended and called to appear before a disciplinary committee. However, none of the employees was willing to testify. The employer served the employees with retrenchment notices. The employees were dismissed after the CCMA tried to facilitate the consultation process. The employer’s argument was that it had no choice but to retrench the affected employees as it was not possible to hold disciplinary hearings. According to the employer, it had reason to suspect that the employees had engaged in criminal activities because the majority of workers were afraid to work with them and their conduct and presence had a negative impact on its business. The court accepted that employers could retrench employees for misconduct if it is impossible to follow normal disciplinary procedures and if dismissal serves an operational requirement. Interestingly, the court still found the dismissal to be substantively and procedurally unfair as it was not satisfied that it would have been too dangerous to hold disciplinary hearings. The court was of the view that the company could have relied on written statements if witnesses were afraid to testify. The court correctly stated that where misconduct is the true reason for dismissal, then recourse to retrenchment is not allowed.
 Thus, according to the court, in this case the reason for the dismissals was not operational in nature but was that the employees conducted themselves badly.
    The Premier Foods decision can be contrasted with the decision in Chauke v Lee Service Centre CC t/a Leeson Motors where management could not identify the employees who were planning major and irreversible destructive action. The court in the Premier Foods case seemed to agree that if everything had been done to find the truth about the damage, the employer could fairly dismiss both workers on operational grounds, the objective being to save the business.
 This case demonstrates that it is the facts of the case that must determine whether the employer is justified in using operational requirements as the reason for the dismissal. This further begs the question whether operational reasons have become an easy-to-use ground for most dismissals.
5
WHEN  MISCONDUCT  IS  NOT  OPERATIONAL
The opening question here should be whether an employee can be dismissed for operational requirements when he or she has broken an employer’s rule that causes the employer a loss either in profits or production. A case that involves the employee’s conduct should ordinarily be dealt with as a case of misconduct, not operational requirements. For example, an employee who comes to work late and therefore produces work of low quality should be dealt with as a case of misconduct and not poor work performance or operational requirements; what causes poor work performance or what negatively affects production or profits is clearly misconduct here as it involves the breaking of a workplace rule. Similarly, an employee who intentionally or negligently fails to adhere to the rules of trade, resulting in the employer losing profit, should not be dismissed for operational requirements, but for misconduct; it is the conduct or behaviour of the employee that is the cause of the position in which the employer finds itself.
    In such a case, the procedure for a dismissal on the grounds of misconduct must be followed and not the procedure for operational requirements. In Hargovan v Isegen SA (Pty) Ltd,
 the employee who was employed in a marketing position was dismissed for insubordination after refusing to follow the employer’s instructions in relation to his job description. However, the employee alleged that he had been retrenched and was entitled to severance pay. The employer had planned to introduce new products and believed the employee would be suitable for the task. To this end, the employee was to be transferred to Research and Development (R&D), but he refused. The matter went to the CCMA and the arbitrator found that the employee had not been retrenched but had been dismissed for insubordination. The arbitrator found the dismissal to be substantively and procedurally fair. The arbitrator held that in the circumstances the employer had no alternative but to dismiss the employee for misconduct.

    This case is similar to Motor Industry Staff Association v Silverton Spraypainters and Panelbeaters (Pty) Ltd,
 where the employee was dismissed for refusing, on three occasions, to follow an instruction to perform the duties of a “marketer” while he was employed as an “estimator”. The distinguishing factor here is that in the latter case, the employer’s business was in financial distress and the employee was supposed to perform the functions of a marketer as one of the ways of saving the business.
    In the Labour Appeal Court’s view, the employer in this case had the right to make changes to the employee’s job description owing to the operational requirements of the business at that particular time. When the employee refused the change, he frustrated the employer’s effort to save the business, which was in the interests of both employer and employee.
 Thus, according to the court, even though the employee’s conduct could be categorised as misconduct emanating from gross insubordination, the employer could fairly dismiss the employee on operational grounds as the refusal to follow the employer’s lawful and reasonable instructions in this case affected the operation of the employer’s business. Insubordination occurs when an employee refuses to obey the employer’s reasonable and lawful instruction or when an employee deliberately disregards the employer’s authority − for example, where an employee refuses to perform a particular task falling within that employee’s job description, or refuses a reasonable order to perform a particular task not necessarily falling under the employee’s job description. Such conduct will more often than not lead to disciplinary action being taken against the employee. The questions here could be whether it would be correct to assume that the insubordination in the Silverton Panel-beaters case qualified as a valid reason for dismissal on the ground of operational requirements due to its nature and considering the employer’s financial position at that time; and whether this was not a clear case of misconduct due to gross insubordination. The answers to these questions depend on how one looks at the facts of the case.
    Dismissal for operational reasons is regarded as no-fault dismissal because it results from business needs. However, is it reasonable to conclude that the employee in Silverton Panel-beaters was not at fault when he, on a number of occasions, refused to take reasonable and lawful instructions from the employer? If the answer is a doubtful “no”, then that should be an indication that the employee’s case could have been dealt with as a case of misconduct rather than operational requirements since in the case of dismissal for operational requirements the employee is not dismissed because he has done anything wrong, but owing to the employer’s operational needs.
    There is clearly a trend, as demonstrated with the cases referred to above, towards categorising cases of misconduct that have an effect on a business’s operations as providing grounds for an operational-requirements dismissal even though they could have been dealt with as misconduct cases as they have more to do with the employee’s conduct.
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INCAPACITY  (POOR  WORK  PERFORMANCE)  OR  MISCONDUCT  NOT  OPERATIONAL  REQUIREMENTS
Where an employer wants to dismiss an employee for poor work performance, the first step is to hold a meeting with the employee to explain where the employee is falling short, what standard is not being met, and investigate why the employee is unable to perform as required.
 If the problem resulted from something the employee can be assisted with or something that can be corrected, then the employer is expected to assist the employee with the objective of treating the problem. For example, the employee might need training, coaching or counselling. It is important for the employer to keep records of all the help the employee receives in case the employee ends up being dismissed and the employer has to prove that the employee was indeed given the necessary support. The employer might even be required to produce evidence that the employee was informed about the consequences of failure to improve after receiving support and enough time to improve.
    The nature of support the employee needs and the duration of that support will depend on a number of factors, which may include the type of job, the number of years the employee has been doing the job, the employee’s position within the company, the willingness to receive help and the effect of the employee’s performance on the operations of the business. An employee who is unable to do the work as expected owing to incapacity must be differentiated from an employee who does not want to do the work as required or the one who fails to do the work as required because of his or her negative attitude towards the work or due to negligence. In the first instance, the reason for the employee’s failure to meet the standard is due to incapacity, while in the second instance, it is due to misconduct. An employer who deals with employees under these circumstances must deal with them differently as the cases differ. The employee in the second instance should be charged with misconduct and the procedure prescribed for cases of misconduct must be followed.
    An employee who is willing to do the work but cannot do it as required owing to incapacity resulting from ill health or injury, or lack of the necessary skills, cannot be charged with misconduct because such employee is not at fault. In this case, the inability to do the work is not the employee’s own doing but arises from something beyond the employee’s control.
    Such an employee must be assisted by the employer in order to improve work performance. If after having been assisted and given enough support (for example, being sent for training or counselling), the employee still fails to perform as required, such employee may be dismissed fairly by the employer after following the set procedure. Where the employee’s incapacity is due to, for example, alcoholism or drug addiction, the employer has the duty to provide the employee with counselling and rehabilitation.
 Again, in this case, such employee should be dealt with differently from the employee who is not an addict but arrives at work one morning under the influence of alcohol. The latter might not be summarily dismissed (depending on the nature of the work) but could face a disciplinary sanction.
    Where the employee’s performance is not satisfactory but the employer after doing its investigations discovers that the problem is of the employee’s own doing, such employee should face disciplinary measures in line with the fairness requirements for a case of misconduct, and not those for incapacity or poor work performance or operational requirements. For example, in the case of Gold Fields Mining South Africa (Pty) Ltd (Kloof Gold Mine) v Commission for Conciliation, Mediation and Arbitration,
 the respondent, who worked at the mine as a senior sampler and who was in possession of an Advanced Mine Valuation Certificate, was dismissed by the mine for misconduct after he was charged with serious neglect of duty resulting from incorrect measurements on the stope and failure to adhere to applicable standards during the performance of his duties. The employee referred the matter to the CCMA for conciliation and thereafter arbitration, alleging unfair dismissal. The arbitrator incorrectly found that the employee was guilty of poor work performance and found that the sanction of dismissal was too harsh as the employee’s conduct could be corrected. The arbitrator ordered that the employee be reinstated but without back pay. The mine took the matter on review to the Labour Court. The court dismissed the review on the basis that, although the arbitrator had miscategorised the third respondent’s conduct as poor work performance, this was immaterial and not unreasonable. The court found that the dismissal was fair. The matter was then taken on appeal to the Labour Appeal Court, which found that the decision reached by the arbitrator was not one that a reasonable decision maker could reach. The court set aside the award and replaced it with an order that the dismissal was fair.

    The reasons for this finding were that the employee failed to perform his duties as required and had refused to admit it. He knew what he was required to do and was able to do what was required but deliberately and intentionally failed to do so and compounded this by pretending that he had carried out his duties properly by fabricating the information he was required to provide. It was only when pressed by the arbitrator that he admitted that he failed to take the measurements on the second peg as he was required to. By admitting that no measurements were done on the second peg, he was admitting that the measurements he provided were fabricated.
    It is difficult to understand how the arbitrator in this case came to the conclusion that the conduct of the employee amounted to poor work performance, although, interestingly, the court said that that was immaterial. The employee had indeed performed poorly and not in accordance with the set standards, but this did not result from his incapacity. This was the result of the employee deciding not to perform his duties as required or acting negligently. The employee performed unsatisfactorily because of misconduct as he intentionally or negligently failed to follow the sampling procedure and to carry out his duties as required. He also fabricated the information he provided to his employer. Thus it is important to be able to determine when poor work performance (which, under normal circumstances, is a no-fault case) may amount to misconduct owing to other factors contributing to the employee’s poor work performance.

    Failure to correctly categorise an employee’s conduct might result in the employee being charged on the basis of a wrong ground and being disciplined or dismissed for the wrong reasons, as happened in Pillay v NUMETRO Theatres,
 where the employee was wrongly dismissed for misconduct instead of poor work performance. In Sun Couriers (Pty) Ltd v CCMA,
 the court rejected the commissioner’s finding that the senior salesperson was dismissed unfairly. According to the court, the commissioner had confused the requirements for a dismissal for incapacity with the requirements for a dismissal for misconduct. In the court’s view, failure by the employee to reach sales targets could not amount to misconduct, but was due to incapacity.
    In another matter, SA Mutual Life Assurance Society v Insurance and Banking Staff Association,
 the employer, which was dissatisfied with the performance of certain members of the department, chose not to initiate a poor-work-performance inquiry but decided to use restructuring as a means of dismissing those employees. The court correctly held that this did not constitute a dismissal for operational requirements.
 In Rema Tip Top (Pty) Ltd v Osman NO,
 the employee faced five disciplinary charges relating to poor work performance. He was found guilty on one charge of failure to adhere to work standards, systems and procedures in developing job cards and office administration. The Labour Court correctly held that this was purely a case of misconduct and not poor work performance, as there was a rule, the employee knew about the rule and the employee had infringed that rule.
 Similarly to the Gold Fields Mining case, the employee in the Rema Tip Top case failed to adhere to work standards and therefore committed misconduct.
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INCAPACITY  OR  OPERATIONAL  REQUIREMENTS
There is uncertainty as to whether certain other factors that affect an employee’s capacity to perform his or her duties should be classified as cases of incapacity or of operational requirements. These factors include instances where the employee is imprisoned, lacks required qualifications, loses a work permit and where the employee is stopped by a legal prohibition from performing his or her duties. For example, in Trident Steel (Pty) Ltd v CCMA,
 the Labour Court held that the employee, who was in prison, could have been dismissed on the ground of operational requirements. The employee was dismissed in absentia after a disciplinary hearing where the employee was supposed to answer to the charge of being absent from work without leave for a period of two months. On his return to work, a second disciplinary inquiry was conducted where the employee confirmed that he had been in prison, but his dismissal was confirmed. This dismissal was confirmed on appeal. The matter went to the CCMA, which held that the dismissal was both substantively and procedurally unfair. When the matter came before the Labour Court, the court was generally satisfied with the determination made by the CCMA, but opined that the employer could have employed a temporary employee, and that if the employer did not have an alternative to employing a permanent employee in the position of the employee who was in prison, the employer could have engaged the affected employee in consultations in terms of section 189 of the LRA regarding his redundancy or its operational requirements.

    In the similar case of Samancor Tubatse Ferrochrome v MEIBC,
 where the employee who was in prison was dismissed for operational incapacity, the court held that “incapacity extends beyond the narrow confines of the term” and also quoted Brassey who is of the view that incapacity can take other forms such as imprisonment, military call-up and legal prohibition on employment.
 In other words, the Labour Appeal Court found incapacity to be broader than just the two forms recognised by the Code of Good Practice: Dismissal – namely, poor work performance and ill health or injury.

    In another case, Armaments Corporation of South Africa (SOC) Ltd v CCMA,
 the Labour Court held that the employee could be dismissed for incapacity where there is a legal prohibition on employment. The employee in this case was employed by Armscor. His employment was terminated after the Intelligence Division of SANDF refused to renew his security clearance or to grant him any grade of security clearance. The termination was based on section 37(2) of the Defence Act
 and Armscor policies relevant to the provision. This section states, among other things, that an employee may not be enrolled, appointed or promoted, or be retained unless that employee has been issued with the appropriate or provisional grade of security clearance by the Intelligence Division. The commissioner had found that the employee had been dismissed and that the dismissal was substantively and procedurally unfair. However, the court found that the dismissal was fair as it resulted from a legal prohibition of employment.
 The court also stated that incapacity was the correct categorisation of the cause of the employee’s dismissal.

    In the recent case of First National Bank, A Division of First Rand Bank Ltd v Commission for Conciliation, Mediation and Arbitration,
 the court had an opportunity to determine if the LRA recognises any other form of incapacity apart from ill health or injury. The employee had been appointed as a sales and services consultant by FNB. The employee was also a Financial and Intermediary Services (FAIS) representative and was as a result required to comply with “fit and proper” requirements as required by FAIS. In terms of this requirement, the employee had successfully to complete the regulatory examinations set by the Registrar of the Financial Services Board (FSB).
    If the employee failed the exams, FNB could not lawfully employ him to sell and provide advice on its financial products as required by the FAIS Act. The employee tried and failed the exam 15 times, even after he was provided with various training to assist him. The employee was advised to apply for a non-FAIS position but was unsuccessful. The employee was eventually called before an incapacity hearing as he could not be accommodated by the employer. He was dismissed after the hearing found that he lacked the legal capacity to perform his duties. The commissioner had found that incapacity under the LRA only includes ill health or injury and stated that the case could have been dealt with as a dismissal for operational requirements as the FAIS requirements were a vital part of the employer’s operations. The commissioner then ruled that the dismissal for incapacity was substantively unfair and that it was also procedurally unfair because, in dismissing the employee, the employer followed an incapacity procedure instead of a procedure for dismissal on the ground of the employer’s operational requirements. The employer took the matter to the Labour Court on review.
    The court, among other things, considered the decisions in both the Samancor and Armscor cases,
 and stated that the employee would be considered to be legally incapacitated from performing his duties in terms of the contract of employment if there is a legal standard set and the employee fails to meet the standard.
 The court further stated that it would be appropriate to draw a line between operational requirements and incapacity in cases where there is a need for the employer to restructure its business and where the employer cannot employ the employee because of statutory prohibition that prohibits such employment.
 With regard to the question whether incapacity is limited to the two forms recognised by the Code of Good Practice: Dismissal, the court considered existing jurisprudence and opined that “incapacity goes beyond the narrow confines of the term”.

    These cases demonstrate that it is not always easy to distinguish cases of operational requirements from other cases that could also be categorised as cases of incapacity. In the next section, incompatibility as a reason for dismissal is discussed. Incompatibility is another ground that has proved difficult to categorise.
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CASES  OF  INCOMPATIBILITY
Incompatibility is not mentioned as one of the grounds for dismissal recognised by the LRA and there have been different views regarding how it should be classified.
 There are several instances where incompatibility cases have been dealt with as cases of operational requirements, the reason being that incompatibility causes disharmony and can negatively affect the employer’s operations. However, there may be incompatibility cases that do not arise from operational requirements but rather from incapacity or misconduct. Le Roux and Van Niekerk have defined “incompatibility” as “an inability to work in harmony within the corporate culture of the business or with fellow employees”.

    Incompatibility occurs, for example, where fellow employees are not able to cope with or tolerate another employee’s behaviour because he or she is behaving in a manner that is not acceptable to other employees or superiors. Le Roux and Van Niekerk have categorised it as an operational ground for dismissal,
 while other authors have categorised incompatibility as a cause of poor work performance or incapacity.

    In the case of Jabari v Telkom, the court, relying on Du Toit et al, found that incompatibility was “a species of incapacity as it relates essentially to the subjective relationship of an employer and the other co-workers within an employment environment regarding an employee’s inability or failure to maintain harmonious relationships with his peers”. 

    Incompatibility in itself does not necessarily call for dismissal unless, for example, the employer can prove that the incompatibility is what causes the employee not to perform according to the set standard – that will amount to incapacity; or the employer can prove that the incompatibility is affecting the operations of the business, in which case that may be considered to be about the employer’s operations. It must be noted that incompatibility mostly relates to a subjective value judgement
 as it is based on the subjective relationship between an employee and other fellow employees, or between employee and employer, and therefore has no direct association with the definition of operational requirements. Thus, it might be difficult in law to challenge an employee on how he or she relates to fellow employees unless the employer has set the standard of relationship that the employees must maintain
 − and unless the particular employee has failed to maintain that standard.

    In Wright v St Mary’s Hospital,
 the Industrial Court held that, before the employee could be dismissed due to incompatibility, the employer should have communicated with the employee regarding what is alleged to be causing the disharmony; who the complainant is; and possible solutions to the problem. The employee should have been given a chance to consider the complaint and to prepare the response, and if found to have been responsible for the disharmony, he should have been given an opportunity to correct the situation.
 It is important to note here that the employee must have been responsible for the disharmony and must have substantially contributed to the situation, as mere incompatibility does not necessarily call for an employee’s dismissal.
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CONCLUSION
In establishing the correct ground on which an employee must be charged or dismissed, it is important for the employer to carefully consider all the facts and circumstances regarding the matter. The same applies to the courts and forums which have to determine whether an employee who is alleging unfair dismissal was dismissed for a fair reason and whether a fair procedure was followed prior to the dismissal. It should be accepted that the position currently is that the differences between misconduct, incapacity and operational requirements as grounds for dismissal will not necessarily always be found in the typical feature that misconduct generally has an element of fault on the side of the employee while incapacity and operational requirements do not.
    The reason being that while poor work performance may have more to do with an employee’s failure to meet the set work standard, it should also be accepted that poor work performance may also emanate from the employee’s poor behaviour or failure to adhere to workplace rules. For example, an employee may demonstrate a lack of interest in his or her work that results in the employee’s work performance not being up to the required standard. In such an instance, the employer needs to be careful of the actual charge as the employer’s classification of the ground may be incorrect. In the same vein, an employee who handles himself or herself in a particular manner may be dismissed for operational reasons rather than for misconduct because that employee’s actions negatively affect the employer’s operations.
    It is also clear that the majority of cases of dismissal for misconduct or poor work performance (or even for other reasons not mentioned by section 188 of the LRA or the Code of Good Practice: Dismissal, such as incompatibility and legal prohibition) may also fit squarely within the parameters of operational requirements, as long as the employer is able to prove that the employee’s conduct or performance affects the productivity and profitability of the business. This begs the question whether this is what was intended by the legislature when enacting section 188 of the LRA and when formally recognising only three grounds of dismissal. Grogan seems to be of the view that it is not that important how the parties classify the dismissal “when determining whether a dismissal was substantively fair” but then he goes on to state that a two-stage investigation has to be followed when determining the substantive fairness of the dismissal – namely, investigating why the employee was dismissed, and establishing the “adequacy of the reason”.
 In Grogan’s view, by classifying the grounds of dismissal, the legislature was probably merely providing guidance with regard to choosing the forum that should handle certain types of dispute and to enable the forum to choose the appropriate principles in deciding the matter.
 It is submitted that the three grounds have been crafted for a reason and that it is important to maintain the distinction. It will also serve no purpose if all cases that affect the operations of a business were to be classified and dealt with as operational cases, as ordinarily all dismissals directly or indirectly affect an employer’s operations.
    Employers have a duty to ensure that the reason they use to dismiss an employee fits the conduct and the charge put to the employee; otherwise, the principle of fairness cannot be applied in totality. If an employee should be dismissed, the reason for the dismissal must be not only valid but also correct − in order for the process to be fair and the sanction appropriate.
     Where employers fail in their responsibility to charge or dismiss their employees for not only valid reasons but also on correct grounds, the courts must come in and correct this in order for justice to be served and for purposes of fairness and certainty.
 For example, it will not be fair if an employee were to be dismissed for misconduct where the correct ground is incapacity or operational requirements, as this may affect his or her future employment prospects. In the same manner, cases of poor work performance should not be confused with those of misconduct or operational requirements. Thus, it is important for an employer to make sure that the employee’s conduct is well classified so that the correct substantive and procedural requirements can be applied, as any incorrect classification may result in the employee being dealt with unfairly. Finally, only cases that clearly and directly affect the operational requirements of an employer should be categorised as cases for operational requirements.
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