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SUMMARY 
 
This article considers the value and parameters of re-integrative shaming in the 
context of restorative justice, particularly in the light of a recent Eastern Cape 
decision. The basic values and programmes of restorative justice are sketched in 
order to position this aspect of restorative justice (re-integrative shaming) in the 
larger milieu. The writer concludes that restorative justice – which is internationally 
recognised and forms the guiding philosophy in the development of SA criminal 
justice and sentencing – is multi-facetted. Its strength lies in the fact that it utilises not 
only existing, but also customary and historical concepts, in order to create fresh 
solutions to the problem of restoring the harmony in the tripartite relationship of 
victim/community/offender which is upset when a crime is committed. 
 
 

1 INTRODUCTION 
 
In S v Saayman

1
 the meaning of certain aspects of restorative justice was 

considered. The facts were briefly as follows: the accused, a recidivist with 
some 203 previous convictions for fraud, was found guilty on six (further) 
counts of fraud. The magistrate sentenced her to two years imprisonment 
suspended for five years on condition of her submitting to correctional 
supervision for a period of 18 months, which included her performing 16 
hours per month community service. A further and novel condition of 
suspension – which formed the basis of the review – required the accused to 
apologise publicly to the three victims of her crimes by standing in the 
vestibule of the court for fifteen minutes (under police supervision) bearing a 
placard with her name and an apology for the harm caused to the victims 
who were also named on the placard. On review the Eastern Cape Division 
rescinded this condition on the grounds that it constituted a degrading 
punishment and was thus in conflict with section 12(1)(e) of the 
Constitution.

2
 In addition to this finding, which appears to have been the ratio 

decidendi of the decision, the court found that the form of apology prescribed 
would not necessarily have involved the cooperation of the victims, there 

                                            
1
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2
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being no certainty that they would even be aware of it. The decision raises 
the question of the place of apologising to victims and shaming offenders in 
public within the meaning of restorative justice and the precise dividing line 
between apology and public shaming. 
 

2 WHAT  IS  RESTORATIVE  JUSTICE? 
 
There are many definitions, but Saayman’s case

3
 adopts Cormler’s definition 

of restorative justice as quoted with approval in the unreported judgment of 
Bertelsmann J in S v Maluleke:

4
 

 
“Restorative Justice is an approach to justice that focuses on repairing the 
harm caused by crime while holding the offender responsible for his or her 
actions, by providing an opportunity for the parties directly affected by the 
crime – victim(s), offender and community – to identify and address their 
needs of the aftermath of the crime, and seek a resolution that affords healing, 
reparation and reintegration, and prevents further harm.” 
 

    Circumstances – including the political agenda of governments – influence 
the meanings attached to restorative justice and the parameters of the 
concept.

5
 The Saayman judgment refers to the concept of “stigmatic 

shaming”
6
 – an example would be a convicted drunken driver being forced to 

put a bumper sticker to that effect on his or her car – which is employed in 
the USA, pointing out that this concept would be unacceptable under SA’s 
constitutional dispensation. 

    Restorative justice promotes the view that crime is a violation of 
relationships rather than a simple breaking of the law and that the 
appropriate response should go beyond punishment and encompass putting 
right the wrong caused to victims and society.

7
 Zehr, a prominent writer on 

restorative justice, used the following vocabulary in an early article on the 
subject: Restitution, atonement, community, victim, accountability, victim 
involvement in outcome, re-integrative shaming, repairing damage and 
problem solving.

8
 Restorative justice aspires to helping the victim recover 

from the crime’s effects, promoting offender appreciation of the impact of the 
crime (on the victim and the community), facilitating the making of reparation 
by the offender to the victim and, generally, repairing the damage caused to 
the community

9
 – obviously the apology versus public shaming debate is 

relevant where offender appreciation of the impact of the crime is concerned. 
In the South African context, the concept of ubuntu – which underpins the 
Constitution – is synonymous with humaneness, social justice and fairness, 
the rehabilitation of offenders and the maintenance of law and order, and 
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 Hoyle and Young “Restorative Justice: Assessing the Prospects and Pitfalls” in McConville 

and Wilson (eds) The Handbook of the Criminal Justice Process (2002) 525 534-535. 
6
 Supra 400. 
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8
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represents the opposite of victimisation, grievous crimes and cruel and 
inhuman treatment.

10
 In S v Makwanyane Langa J stated that ubuntu 

 
“recognises a person’s status as a human being, entitled to unconditional 
respect, dignity, value and acceptance from the members of the community 
such person happens to be part of. It also entails the converse, however. The 
person has a corresponding duty to give the same respect, dignity, value and 
acceptance to each member of that community. More importantly, it regulates 
the exercise of rights by the emphasis it lays on sharing and co-responsibility 
and the mutual enjoyment of rights by all”.

11
 

 

    There is thus a marked similarity between the values of restorative justice 
and ubuntu as both emphasise the harmonisation of damaged relationships 
within the community in a way which is fair to all parties – “fair” not 
necessarily being synonymous with “lenient”. 

    While the relationship between victim and offender is paramount in the 
restorative justice equation, the community is also represented as a 
collective third party to prevent restorative justice from turning into a 
reformulation of the civil law of delict/tort and the mixture thereof with 
criminal law. The community fulfils the role of enforcer and co-victim.

12
 Prior 

to the emergence of restorative justice (in the late 20
th
 century) the prevailing 

philosophy behind sentencing legislation in countries such as England and 
the USA required that offenders receive their “just deserts” – thus retribution, 
with culpability serving as a mitigating or aggravating circumstance 
(depending on the circumstances), determined sentence.

13
 The rise of the 

pro-victim movement resulted in legislation which granted victims rights to 
state-funded compensation, enhanced their rights to restitution and an input 
in sentencing. It can thus be said that there has been a movement away 
from individualising the offender to individualising the victim – what can be 
referred to as the Participatory Model of criminal justice.

14
 However, while 

the granting of procedural rights giving victims the right to give an input in 
the sentencing process may be indicative of a restorative justice approach, 
this is not necessarily the case, as this input can just as well form part of a 
conventional punitive system. The victim’s input can be a positive one, for 
example where the victim is consulted when an appropriate penalty is 
determined, or a more passive one, for example, where the victim is the 
recipient of an apology and/or restitution. A criminal justice system must be 
assessed as a whole to determine whether it has adopted the principles of 
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restorative justice.

15
 The transition from the victim movement to restorative 

justice came about when the focus shifted purely from the rights of victims in 
conflict with offenders to the broader goal of improving the whole social, 
personal and juridical position of those victimised, chiefly through 
constructive interaction between victim and offender.

16
 

    According to Zehr,
17

 the pillars of restorative justice are; firstly, the harms 
and needs of victims (and also communities); secondly, the obligations of 
offenders (and also communities) to put matters right; and, thirdly, the 
engagement of stakeholders (victims, offenders and communities). “Put 
right” refers to addressing harms (to victims as well as communities) and 
addressing causes at personal, interpersonal, environmental and societal 
levels.

18
 

    According to Van Ness and Strong,
19

 the values of restorative justice are: 

− Encounter: Creation of opportunities for victims, offenders and community 
members to meet for discussion of the crime and its effects; 

− Amends: Expectation that offenders will take steps to repair the harm 
caused; 

− Reintegration: Seeking to restore victims and offenders as responsible 
members of the community;  

− Inclusion: Provision of opportunities for parties with a stake in a specific 
crime to participate in its resolution. 

    Programmes identified with restorative justice are classified as follows:
20

 

− Victim-offender mediation: This refers to meetings where trained 
mediators assist victims and offenders to resolve the conflict by 
conceiving an approach that they deem appropriate in remedying the 
wrong caused by the crime. 

− Conferencing: This refers to victim-offender mediation programmes that 
include families, community support groups, police, social welfare officials 
and attorneys. 

− Circles: This refers to conferencing between victims and offenders, but 
including the community in the decision-making process. The community 
may be represented by criminal justice staff members or anyone in the 
community concerned about the crime. All participants are given a voice. 

− Victim assistance: Victim assistance programmes support victims in 
recovering from crime and proceeding through the criminal justice 
system. While some programmes lobby for victims' rights (particularly the 
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 Ashworth “Victims’ Rights, Defendants’ Rights and Criminal Procedure” in Crawford and 
Goodey (eds) Integrating a Victim Perspective in Criminal Justice (2000) 185 192. 

16
 Walgrave 253. 

17
 Zehr The Little Book of Restorative Justice (2002) 23. 

18
 Zehr 34. 
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 Van Ness and Strong Restoring Justice (2002) 69-125. 

20
 Restorative Justice Online (June 2006) http://www.restorativejustice.org/ and the sources 

quoted there. 
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rights of victims to have a primary role in the administration of criminal 
justice), others address the harm suffered by individual victims. 

− Ex-offender assistance: These programmes reintegrate offenders into the 
community, educating them in constructive conflict-resolution skills that 
replace anti-social behaviour and foster accountability. 

− Restitution: Restitution can take the form of both monetary payments and 
in-kind services rendered to the victim, thus repairing the financial (and 
perhaps relational) consequences of crime; restitution also has the 
potential/goal of turning the offender into a productive person. 

− Community service: While restitution repairs the harm to the individual, 
community service repairs the harm to the community, the secondary 
victim. 

    It is clear from the foregoing that apology and/or public shaming are not 
specific, individual values or programmes of restorative justice; they are 
means which may, in appropriate circumstances, be employed to heal the rift 
which the crime has created in the tripartite relationship of 
victim/community/offender. In the Saayman case, the magistrate was aware 
of this and chose the means of public shaming to involve all three parties;

21
 

in fact, in refusing leave to appeal,
22

 the regional magistrate stated that the 
trial magistrate had tried to: “restore the relations between the parties by 
assisting the accused to tender an apology in public to the complainants”.

23
 

It is simply the means that he chose and the mode of imposition which were 
unconstitutional and thus inappropriate. It is submitted, however, that the 
value of a public apology should not summarily be stigmatised as being 
shameful, provided always that the dignity of the accused is not violated. A 
careful reading of the judgment warrants the conclusion that the magistrate’s 
decision was overturned, not primarily because it conflicted with the 
requirements and objectives of restorative justice, but because it violated the 
dignity of the accused and was thus unconstitutional.

24
 Punishment 

invariably carries in itself the seeds of humiliation, but, as pointed out in 
Saayman:

25
 

 
“Whilst a prison sentence may be a subjectively humiliating and embarrassing 
experience for an accused it does not, however constitute an impairment of 
the accused’s dignity such as to render it a punishment of a cruel, inhuman or 
degrading nature. Society accepts that offenders are sent to prison in certain 
circumstances but appreciates further that once there they are entitled to be 
treated with dignity.” 

                                            
21

 See the quote from the magistrate’s judgment on 401 of the judgment. 
22

 The case being discussed was a review. 
23

 Supra 396. 
24

 Though the judgment does become somewhat blurred on this point where it states (14): “In 
all the circumstances it is regrettable that the regional magistrate missed the opportunity of 
imposing a condition of suspension which was compatible with restorative justice.” 

25
 Supra 400. 
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3 A DELICATE BALANCE: VICTIM, CRIMINAL AND 

STATE 
 

    In order to maintain the appropriate balance in the interaction between 
victim, criminal and state in ensuring justice, Herman

26
 proposes a parallel 

justice system that combines the strengths of both restorative justice and the 
traditional retributive approach to criminal justice.

27
 Walgrave and Aertsen 

also state that restorative justice should be an integral part of the criminal 
justice system.

28
 Herman’s parallel system advocates two separate paths of 

justice, namely one for victims and one for offenders. Whereas society has 
traditionally devoted its energies to prosecuting offenders, this approach 
suggests a parallel set of victim-oriented responses. The response of the 
South African criminal justice system will determine whether a successful 
integration takes place that harnesses the strengths of both approaches, or 
whether restorative justice remains an awkward, added-on aspect of criminal 
justice.

29
 It is submitted that this will depend to a great extent on the attitude 

of those involved actively in the criminal justice system and considered 
decisions such as those in Saayman which will lay down the ground rules. 

    Burchell
30

 points out that the success of informal reconciliation requires, 
firstly, the willingness of the parties before the tribunal to become involved in 
the catharsis of reconciliation, and secondly, their commitment to 
ascertaining the unembellished truth. In the absence of these preconditions 
the process of healing will fail. Hoyle and Young aver that the participation of 
both victim and offender is often not really willingly given as victims 
participate motivated by feelings of civic duty and offenders do so with an 
expectation of reduced punishment.

31
 Making an unpopular decision must 

then be delegated to an independent and qualified tribunal holding the 
necessary authority. Though there is dissent as to whether the state ought to 
enforce the restorative outcome,

32
 it is submitted that Marshall is correct 

when he says that restorative justice “is complementary to criminal justice, 
not antithetical to it”.

33
 Besides, it is difficult to see how the criminal justice 

system would deal with so-called “victimless crimes”, were the entire criminal 
justice process to be left exclusively to interaction between victim and 
offender. Might the controlled – and thus constitutional – harnessing of a 
public shaming aspect not be useful in such cases? After all, if one can 
apologise to an individual is it not feasible to apologise to the community? 

                                            
26
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33
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    The success of restorative justice thus depends – likewise as in the case 
of retributive justice – on the exercise of state authority, and care must be 
brought to bear as this exercise of power is largely unfettered by normal due 
process safeguards and the protection afforded by human rights norms.

34
 

Divorcing restorative justice from the criminal justice system would create an 
area of practice where the accused loses the protection of due process with 
its procedural safeguards. Trampling the accused’s rights cannot tie in with 
the lofty ideals of restorative justice.

35
 As Hoyle and Young put it:

36
 

 
“One obvious role of the state – in any functional system – is to provide due-
process checks and balances on both the process and outcome of the 
administration of justice.” 

 

4 RESTORATIVE  JUSTICE  IN  THE  SA  MILIEU 
 
    That SA legal practice will have to solve problems such as that 
encountered in Saayman and create a harmonious interface between 
restorative justice and local conditions is inescapable. Restorative justice is 
firmly rooted in the South African legal system. Before considering the 
recognition accorded to restorative justice by the South African legal system, 
it is worth noting that restorative justice is already flourishing in the – 
uniquely South African – informal justice system of community courts. 
Perceived advantages of community courts are the absence of court fees 
and legal costs, the existence of victim-friendly processes and the focus on 
compensation coupled with a respect for established customary values. In 
addition to community courts sanctioned by local communities, there is the 
reality of vigilante groups dispensing summary, mob-style justice in urban 
townships. Both forums deal with criminal matters, sometimes dealing with 
the most serious of offences if the population does not trust the efficacy of 
the police. In community courts justice dispensed takes the form of 
restitution, service to the aggrieved party, reimbursing lost income and 
medical costs, or the rendering of service to the community with the 
concomitant element of public apology as encountered in the Saayman 
case. In rural areas Matgotlas and Chiefs’ Courts dispense justice in a way 
similar to community courts. Restitution is seen to harmonise damaged 
relationships more effectively than the imposition of punishment, which is 
perceived as perpetuating permanent rifts between parties who have to live 
in close proximity with each other. Sometime members of the police and 
other functionaries in the criminal justice system

37
 assist, acknowledging – 

albeit unofficially – that these forums are more effective in addressing 
problems occasioned by offending than the conventional criminal justice 
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system.

38
 Magistrates in rural areas try to reconcile the customary 

dispensation with the formal requirements of the legal system.
39

 

    Turning to the government’s stance, South Africa, as a member of the 
international community, has professed its commitment to restorative justice. 
When the Economic and Social Council called for comment on the 
preliminary draft Basic Principles on the Use of Restorative Justice,

40
 South 

Africa was one of thirty-seven countries commenting.
41

 In 2002 the Group of 
Experts on Restorative Justice

42
 of the United Nations Commission on Crime 

Prevention and Criminal Justice
43

 formulated recommendations
44

 concerning 
restorative justice. On 18 April 2002 the Commission on Crime Prevention 
and Criminal Justice

45
 recommended to the Economic and Social Council 
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40
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42
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43
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44
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the adoption

46
 of a draft resolution which encourages member states to 

establish guidelines and standards for restorative justice, with legislative 
authority where necessary. South Africa is a member of the Commission on 
Crime Prevention and Criminal Justice.

47
 

    There is ample evidence of the recognition of restorative justice in 
domestic South African criminal justice policy: 

− Section 155 of the White Paper for Social Welfare
48

 requires that welfare 
programmes for offenders, victims of crime and their families “must aim at 
restorative justice by taking into account the victims’ perspectives and by 
involving the community in justice processes, thus promoting 
reintegration and social cohesion”. 

− In terms of the Probation Services Act
49

 the Minister of National Health 
and Welfare may establish programmes dealing with, inter alia, the 
assessment, care, treatment, support, referral for and provision of 
mediation in respect of victims of crime,

50
 the compensating of victims of 

crime
51

 and restorative justice as part of appropriate sentencing and 
diversion options.

52
 Restorative justice is defined as “the promotion of 

reconciliation, restitution and responsibility through the involvement of a 
child, and the child’s parents, family members, victims and the 
communities concerned”.

53
 

− One of the goals enumerated in the preamble to the Child Justice Bill
54

 is 
“to entrench the notion of restorative justice in respect of children”. 
Section 2(b)(iii) states an object of the Bill to be “supporting reconciliation 
by means of a restorative justice response”, while section 1 defines 
restorative justice as “the promotion of reconciliation, restitution and 
responsibility through the involvement of a child, the child’s parent, the 
child's family members, victims and communities”. 

− In the Foreword to the Victims’ Charter – drawn up in terms of the 
government initiated Victim Empowerment Programme – the Minister for 
Justice and Constitutional Development states that the document 
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complies with the spirit of the South African Constitution

55
 and adheres to 

the tenets of restorative justice. 

− The South African Law Reform Commission’s Report
56

 on sentencing in 
criminal cases states that “(a)n ideal system should … allow victim 
participation and restorative initiatives”. 

− Discussion Paper 97 of the South African Law Reform Commission deals 
with the implementation of a state-funded victim compensation scheme in 
South Africa. It calls for the implementation of such a system relying, inter 
alia, on the fact that restorative justice emphasises victim empowerment 
in the criminal justice process. 

    Perhaps the most profound and successful manifestation of the principles 
of restorative justice in South Africa is to be found in the deliberations of the 
Truth and Reconciliation Commission of which Tutu said:

57
 

 
“Having looked the beast of the past in the eye, having asked and received 
forgiveness and having made amends, let us shut the door on the past – not 
in order to forget it but in order not to allow it to imprison us.” 
 

    It is through lively debate and the development of the law in decisions 
such as Saayman’s that South Africa will draw on its own experience and 
indigenous wisdom in order to create its own sentencing regime eminently 
suited to South Africa’s unique needs and simultaneously contribute to the 
international practice of restorative justice. 
 

5 CONCLUSION 
 
In summation – and with reference to the utilisation of the word “pillory” in 
the title hereof – what is stated above shows that restorative justice does not 
reinvent the wheel, but advocates a rebalancing thereof in order to heal the 
rift which crime creates in the tripartite relationship of victim/community/ 
offender. Restorative justice harnesses existing programmes – and 
proposes the implementation of programmes for which there is historical 
precedent – in a fresh way in order to achieve this balance. While to modern 
sensibilities the pillory is unarguably a macabre relic of a less enlightened 
era, today’s society can benefit by adopting one of its core elements, namely 
re-integrative shaming

58
 in the development of a flexible, vibrant criminal 

justice system which remains unswervingly faithful to sound, non-negotiable 
constitutional values. 
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