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SUMMARY 
 
Freedom of association is one of the most important fundamental rights entrenched 
in a number of legal international and domestic instruments, especially the 
International Labour Organization (“ILO”) Conventions, national constitutions and 
labour legislation. 

   The right to freedom of association can be exercised in different sectors of human 
activity. It is also critical to the workplace. However, despite its widespread 
“veneration”, the right to freedom of association remains a contested concept. It does 
not mean the same thing for employees and employers and defining it remains a 
challenge even among labour lawyers and analysts. It is against this background that 
the paper strives to examine the meaning, contents and scope of the right to freedom 
of association. 
 
 

1 INTRODUCTION 
 
The right to freedom of association, which is one of the cornerstones of 
liberal democracy, stems from a basic human need for society, community, 
and shared purpose in a freely chosen enterprise. It is an essential feature of 
(liberal or social) democratic society, protecting individuals from the 
vulnerability of isolation and ensuring the potential of effective participation in 
a society.

1
 

    As Alex de Tocqueville pointed out, the right to freedom of association is 
almost inalienable in its nature as the right of personal liberty and no 
legislator can attack freedom of association without impairing the very 
foundations of society.”

2
 Freedom of association is in fact indispensable to 

                                                 
1
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democratic and accountable government, for it provides the constitutional 
basis of the right to form and join political parties, to take part in the activities 
of pressure groups and to meet with others to discuss matters of common 
concern.

3
 However, freedom of association is important not only to facilitate 

effective participation in civil and political society. It is equally important in 
the field of social and economic activity and is particularly significant as a 
basis for securing trade union freedom from interference by the employer on 
the one hand and the government on the other. 

    At the workplace the right to freedom of association is enshrined in the 
relevant conventions adopted within the ILO, an agency of the United 
Nations (UN) responsible for the protection and promotion of workers’ 
rights.

4
 It is also entrenched in domestic legislation enacted by ILO member 

states who are parties to these conventions. 

    Accordingly this article first explores the meaning and the contents of the 
right to freedom of association in the workplace. It further deals with related 
issues such as the right not to associate and union security arrangements. 
The paper ends with a brief conclusion. 
 

2 THE CONCEPT OF FREEDOM OF ASSOCIATION 
AND ITS COMPONENTS 

 

2 1 The  concept  of  freedom  of  association 
 
Freedom of association like many other legal concepts is a contested 
concept. There are different views on what the term actually means, what 
purpose it serves and what legal approach is to be attached to it. Some see 
freedom of association as a liberal-political right, derived from the libertarian 
notion that all persons should be entitled to associate or not with other 
persons of their choice in a totally non-coercive way, subject only to such 
compelling considerations as national security or public morals.

5
 Others, on 

the other hand, consider the right to freedom of association as a functional 
guarantee, which is protected in order to secure a clearly defined social 
purpose, that is to say, the attainment of some sort of equilibrium of 
bargaining power between employers and workers.

6
 

    In Von Prondzynski’s words, freedom of association is no more than a 
useful shorthand expression for a bundle of rights and freedoms relating to 
membership of associations and does not tell us anything very precise about 
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what these rights and freedoms are.

7
 It is not a static concept. It is capable 

of being expressed in different ways by different people. 

    According to Olivier the right to freedom of association in labour relations 
can be defined as those legal and moral rights of workers to form unions, to 
join unions of their choice and to demand that their unions function 
independently.

8
 This right is determined and influenced by binding 

international law, government policy and regulations and binding collective 
agreements.

9
 

    Kirkland pointed out that freedom of association simply means the right of 
ordinary people who share common interests to form their own institutions in 
order to advance those interests and to shelter them against the arbitrary 
power of the state, the employer or other strongholds of self-interest.

10
 

    The right to freedom to associate confers neither the right nor licence for a 
course of conduct or for the commission of acts, which in the view of the 
legislature are inimical to the peace, order, and good government of the 
country. Thus the freedom of association protects one’s membership in any 
organization that is not involved in criminal activity.

11
 

    Bentham wrote that governments were free to recognise “the liberty of 
public association or the security with which malcontents may communicate 
their sentiments, concert their plans and practise every mode of opposition 
short of actual revolt, before the executive power can be legally justified in 
disturbing them”.

12
 

    Woolman and De Waal identify two reasons for which the sphere of liberty 
secured by freedom of association is important. First, they indicate that the 
sphere of liberty secured by freedom of association enables individuals and 
groups to pursue or maintain those attachments, which they believe, are 
constitutive of their being. Such attachments might be intimate, cultural, 
religious or social. Secondly, it enables individuals and groups to realise a 
most important instrumental goal: a rich and varied civil society. This rich 
and varied civil society in turn serves many ends such as facilitating social 
debate and participatory politics providing a buffer between the individual 
and the state, sustaining vibrant culture and ensuring economic progress 
and advancement.

13
 

    The right to freedom of association has been associated with economic 
individualism and social policy and was given its early intellectual basis by 
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 Per Wooding CJ in Collymore v Attorney General of Trinidad and Tobago (1970) A.C. 538. 
12
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Adam Smith.

14
 He argued for a free market in labour and against anything 

which “obstruct(s) the free circulation of labour”. He believed that society 
would best be served by a state of affairs “where things were left to follow 
their natural course, where there was perfect liberty, and where every man 
was perfectly free both to choose what occupation he thought proper, and to 
change it as he thought proper”.

15
 Smith believed that the advancement of 

individual rights and more particularly of individual self-interest was for the 
good of the society as a whole. 

    The ILO Committee of Experts provided what can be regarded as the 
correct approach concerning freedom of association and social policy in 
1983. In the Committee’s view, freedom of association should be guaranteed 
in such a way as to allow trade unions to express their aspirations and to 
provide an indispensable contribution to economic development and social 
progress.

16
 

    It is important to bear in mind, therefore, that the reason why freedom of 
association was given protection in national and international law was not 
primarily designed to protect individual interests but rather to seek to secure 
a more equitable distribution of power within the working environment and 
the society as a whole.

17
 But as Lord Wedderburn argues, individuals do of 

course deserve legal protection in this as in other contexts, so that their 
conscience, religious beliefs, freedom of expression, bodily integrity and so 
forth are safeguarded. But such protection can be and ought to be 
guaranteed under other headings so that freedom of association itself does 
not need to be turned into an individualistic, anti-collective concept.

18
 It 

would be both unfortunate and strange if the main substance of freedom of 
association, which was first introduced to allow workers to combine, were 
now to be seen as the right of individuals to “an isolated existence”.

19
 

    Freedom of association is one of the avenues engaged by the ILO to 
ensure comprehensive protection of the existence, support, power and 
functioning base of trade unions. It is both an individual and a collective 
human right. The individual dimension entails the autonomy of the group to 
determine its own membership, and to regulate its method and manner of 
government. 

    In addressing the individual facet of freedom of association, the Supreme 
Court of Canada in Lavigne v Ontario

20
 recognized that “the essence of 

freedom of association is the protection of the individual interests in self 
actualisation and fulfilment that can be realised only through combination 
with others”. The right to associate concerns an individual as an active 
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45. 
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participant in social activities and it is in a sense a collective right in so far as 
it can be exercised by a plurality of individuals. 

    Conversely, the collective dimension entails the liberty or autonomy of the 
group to act together, to develop its own programmes of action and fulfil its 
goals.

21
 Freedom of association must therefore be seen as the foundation of 

the collective bargaining process.
22

 There must be a legal protection of the 
freedom of persons to join collective entities before those entities are 
protected. It would serve little purpose to protect collective bargaining if the 
parties to that process do not themselves enjoy protection by the law. 

    Yet again freedom of association gives rise to the establishment of 
democratically sanctioned institutions such as trade unions, which promote 
democracy both in the workplace and in the society at large.

23
 Madima 

submits that the right to freedom of association should mean more than just 
the right to belong to an association with like-minded others.

24
 According to 

him, an all-embracing definition of the right of freedom of association 
remains elusive, or rather; there is a lack of consensus among labour 
lawyers and other labour commentators on what this concept entails. Free 
association has been described by so many different people in so many 
different ways that the field remains open for further debate.

25
 Madima 

pointed out that it is difficult to come up with a uniform definition of freedom 
of association, and definitions differ depending on whether one adopts a 
literal and narrow or a purposive and broad interpretation of this right.

26
 

    Accordingly, freedom of association is the right to associate with others 
and entails that individuals are entitled to come together and collectively 
organize in order to defend their common interests. It has sometimes been 
argued that it must be understood broadly and also negatively to mean the 
right not to associate or to dissociate.

27
 However, it is its positive dimension 

that is generally underscored by the ILO Constitution,
28

 the ILO 
Conventions

29
 and international and domestic Bills of Rights.

30
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23
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24
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26

 Madima 1994 3 TSAR 546. 
27

 See Albertyn “Closed Shop, Closed Mind” 1994 10 Employment Law 101-102; Madima 
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    Hence freedom of association complements and consolidates other 
individual freedoms and without it, individuals may not express themselves 
as a group, defend their common interests and contribute positively to the 
development of their societies, it is essential to liberal democracy and to 
democratic politics.

31
 Similarly, freedom of association is necessary to create 

and maintain intimate relationships, which are valuable for their own sake as 
well as for the pleasure that they offer to the society. 

    According to Gutmann, by associating with one another, people engage in 
camaraderie, co-operation, dialogue, deliberation, negotiation, competition, 
creativity and kinds of self-expression and self-sacrifice that are possible 
only in association with others.

32
 Freedom of association is essential as a 

means of engaging in charity, commerce, industry, education, health care, 
religious practice, professional life, music, art etc. An organization or 
association does not in any sense promote the fragmentation of the society, 
but it works for different ideological, philosophical, social, economic and 
political tendencies that may exist in a community.

33
 

    Sir Hugh Wooding CJ stated that freedom of association means no more 
than freedom to enter into consensual arrangements to promote the 
common interest of the associating group.

34
 These may be religious, political 

or philosophical, economic or professional, educational or cultural, sporting 
or charitable. Associations differ from one another, depending on their size, 
aims, membership, and nature. There are small and large associations. 
Some are legal and protected by the law, whereas others are not. 
 

2 2 The  components  of  the  right  to  freedom  of 
association 

 
It is argued that the concept of freedom of association comprises three 
distinct elements, namely the freedom to organize in terms of which 
individual workers join together, choose a spokesperson and combine 
economic resources for the common good; the freedom to choose between 
good organizations so as to enable the worker to join and work through the 
organization which she/he believes speaks best for her/his needs and 
desires; and the freedom not to join trade unions at all, this entails the right 
of individuals to refuse to participate in collective action and to insist on 
acting alone.

35
 

    Summers observed that these freedoms are not always mutually 
enforceable in the sense that the exercise of one may at the same time be at 
the expense of the other. On the other hand, Lord Wedderburn believes that 

                                                                                                                   
30
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32

 Ibid. 
33
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34
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the concept of freedom of association can be interpreted either purposively 
or emasculatingly.

36
 According to him, in the former sense, the term 

connotes protection of the collective aims of an association, though to what 
extent this should go remains for argument in a given situation. The latter 
sense will have none of the above as it sees freedom of association as no 
more than the right of persons to associate. 

    Freedom of association is the entitlement of individuals to extend their 
personal freedom and improve their position by organizing into trade unions 
and dealing collectively with their employer(s) through their representatives. 
This right can be translated into a straightforward duty placed upon 
employers not to interfere by using their powers to dismiss or otherwise 
deter or penalize trade union membership or activities.

37
 

    When demonstrating the main components of the right to freedom of 
association in the workplace, Sachs remarked: 

 
“The key, absolutely fundamental rights of workers are those rights that 
enable the working people to fight for and defend their rights. These rights 
comprise the first group of rights. This group of rights consist of three rights 
namely, the right to establish and join trade unions; the right to collective 
bargaining and the right to strike. These are the three pillars of the working 
people, of their capacity to defend all their other rights.”

38
  

 

    As far as the employees are concerned, the right to freedom of 
association includes the employees’ right to form or join trade unions of their 
own choice in order to defend and protect their interests, the right to 
organize and bargain collectively with the employer and also the right to 
strike. 
 

2 2 1 The  right  to  form  and  join  trade  unions 
 
The right to form and join a trade union is a crucial aspect of freedom of 
association which first and foremost protects employees against 
victimization for union membership and activities by employers as well as 
states. A variety of international, regional as well as municipal or national 
measures enshrines the basic right of workers to form and join a trade union 
of their choice and to take part in union activities and to be protected against 
any discrimination in the exercising of those rights. On the significance of the 
right to form and join an association, Olivier commented: 

 
“A legal scheme aimed at protecting employees’ and their unions’ right to 
bargain collectively with the employer and to embark upon strike action would 
be meaningless if the underlying right to first belong to that union was not 
safeguarded. Conversely, freedom of association would remain ineffective if 
the right to bargain collectively and to strike were not well recognized.”

39
 

 
                                                 
36

 Wedderburn “Freedom of Association and the Philosophies of Labour Law” 1989 18 ILJ 
(UK) 16. 

37
 Anderman Labour Law: Management Decisions and Workers Rights (2000) 306. 

38
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39
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    Writing on the importance of association in a civil society in the early 19

th
 

century, the French political theorist De Tocqueville observed that: 
 
“No country need association more to prevent either despotism of parties or 
the arbitrary role of the prince than those with a democratic social state…In 
countries where such associations do not exist, if private people did not 
artificially and temporarily create something like them, I see no other dike to 
hold back tyranny of whatever sort, and a great nation might with impurity be 
oppressed by some tiny faction or by a single man.”

40
 

 

    Thus, states and employers are not entitled to restrain parties from 
associating together or forming unions or associations based on common 
interest or concern. They are also generally precluded from forcing 
individuals to be part of organizations of which those individuals disapprove. 

    The right to join an association does not provide that one has the right to 
join any association. It is generally open to a private association or union to 
exclude persons for whatever reasons it considers proper.

41
 Applicants must 

comply with the union’s constitution. But even if they do so, membership is 
not an automatic right. A trade union, being a legal persona, can itself decide 
whom to admit and whom not to admit as a member. 

    The Irish Supreme Court in Tierney v Amalgamated Society of Wood-
workers,

42
 rejected the contention that the defendant, a craft union, could be 

forced to accept the plaintiff, an allegedly under-qualified carpenter as a 
member. The court held that freedom of association entailed that the 
defendant, as a voluntary organization, had the right to accept and reject 
potential members.

43
 

    Similarly, the European Commission on Human Rights pointed out in 
Cheall v UK

44
 that the right to form and join trade unions as protected by Art. 

11 of the European Convention on Human Rights “involves, for example, the 
right of trade unions to draw up their own rules, to administer their own 
affairs and to establish and join trade union federations.”

45
 The Commission 

further indicated that the right of an employee to join a trade union “for the 
protection of his interest”, does not give a worker the right to join a trade 
union of his choice, irrespective of the rules of the union.

46
 

    Thus freedom of association means that the group must have the right to 
its own membership and also that the group must have the right to regulate 
its own procedures for government and administration.

47
 Hence, by joining a 

union, a member enters into a contract, the terms of which are set out in the 
union’s rules or constitution. A member’s right thus depends on the rules of 
the union. If a member fails to abide by the rules of a union, that a member 

                                                 
40
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41
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43
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would be in breach of contract of membership and may be expelled from the 
union.

48
 

    By virtue of trade union membership employees acquire a right to 
participate in trade union activities at an “appropriate time”. The right to take 
part in trade union activities protects employees against dismissal and 
discriminatory action short of dismissal for participating in union activities. 
These legal protections extend to a basic range of organizational activities, 
including those of a small group of employees attempting to organize in 
order to have representation rights and possibly recognition by the employer 
as well as the activities of recognised unions.

49
 Firstly, any dismissal of an 

employee for taking part in activities of a trade union at an “appropriate time” 
is a serious violation of employees’ fundamental rights as entrenched in 
international and regional human rights instruments as well as the domestic 
legislation of many countries. 

    Secondly, an employee has a right as an individual not to be penalized 
for, or deterred or prevented from trade union activities by action short of 
dismissal taken against him or her by his or her employer. This protection is 
available as long as the activity concerned is connected with the more 
institutional aspect of trade union organization activities. This protection is 
intended to discourage employers from penalizing employees for 
participating in their association’s activities. 

    The right not to be dismissed or penalized for participation in trade union 
activities, unlike the right of trade union membership, is restricted by the 
requirement that the activities must take place at an “appropriate time”. This 
requirement balances the interests of management with the protection of the 
employee.

50
 

    In Post Office v Union of Post Office,
51

 the House of Lords pointed out that 
employees may take part in trade union activities on the employer’s 
premises using the facilities normally available provided that it does not 
cause excessive expense or inconvenience to the employer or fellow 
workers. 

    Employees who are officials of a recognized trade union are also entitled 
to have reasonable time off with pay to carry out any duties of a union and to 
receive training on issues of industrial relations relevant to their duties. This 
right is subjected to the qualification that the time off must be reasonable in 
the circumstance. 

    The Court in Beal v Beecham Group Ltd,
52

 held that union representatives 
could be given paid time off to attend a national trade union advisory 
meeting to co-ordinate the next pay claim, since duties related to industrial 
relations were not limited to the immediate process of collective bargaining 

                                                 
48

 Riddal The Law of Industrial Relations (1981) 278. 
49
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50
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51

 (1974) 1 All ER 229. 
52
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but extended to preparatory and explanatory work by officials. However, in 
the case of Luce v Bexley,

53
 the Employment Appeals Tribunal (hereinafter 

“EAT”) stressed that in order for the employees to be protected against 
dismissal for participating in trade union activities, the activity should be 
linked to the employment relationship. 

    Related to the right to form and join trade unions and to participate in their 
lawful activities is the right to organize and bargain collectively. The right to 
form and join trade unions will be futile if those unions cannot organize and 
negotiate with the employers on behalf of their members. 
 

2 2 2 The  right  to  organize  and  bargain  collectively 
 
The right of worker to organize does not exist in a vacuum. Workers 
organize for the purpose of giving a unified voice to their need for just and 
favourable terms and conditions of employment when they have freely 
decided that collective representation is preferable. 

    Collective bargaining assumes freedom for workers to organize in 
independent trade unions to bargain independently and effectively with the 
employer. The freedom to combine in autonomous associations is essential 
to individual workers to alleviate their subordination.

54
 Union representatives 

acting on behalf of employees are able to secure better terms and conditions 
of employment than individuals negotiating on their own behalf. 

    The right to bargain collectively stems unbroken from the principle of 
freedom of association and the right to organize. Protecting the right to 
bargain collectively guarantees that workers can engage their employer(s) in 
exchange of information, proposals and dialogue to establish better terms 
and conditions of employment. 

    Thus collective bargaining is the most common form of workers’ 
participation in the workplace as it provides workers, through their trade 
unions, with greater leverage and equality of negotiating power in the 
bargaining process with employers. The word “collective” refers to the fact 
that employees join together in trade unions to enhance their power in 
bargaining with employers over wages, working conditions and any other 
matters of mutual interest between them.

55
 It is a means by which the 

fundamental right of association moves into the real and enduring life of 
workers and employers. As such, the right to bargain collectively is a “real” 
implementation in the economic and social setting of the “ideal” civil and 
political right of association. 

    Collective bargaining deals with all aspects of the employment 
relationship.

56
 The process frequently includes negotiation on matters such 

                                                 
53
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54
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55
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as the day-to-day work rules and procedural issues important to workers and 
the functioning of a trade union in its relationship with the employer.

57
It is 

through this system of collective representation that workers can obtain 
influence over their employers and become involved in decisions that have a 
bearing on their experience of work. In the same way it is through the 
negotiation and administration of written agreements with management that 
a union becomes an effective instrument of workers’ representation in 
industry. 

    On the primary objectives of trade unions engaging in collective 
bargaining Davies and Freedland observe: 

 
“By engaging in collective bargaining with management, organised labour 
seeks to give effect to its legitimate expectations that wages and other 
conditions of work should be such as to guarantee a stable and adequate 
form of existence and as to be compatible with the physical integrity and moral 
dignity of the individual, and also that jobs should be reasonably secured.”

58
 

 

    Nevertheless, the right to collective bargaining is more than an exercise of 
the pure right of association by workers, since it involves another party, the 
employer.   It is important for a trade union to be recognized by an employer 
as a bargaining agent for its employees.

59
 Thus recognition of a trade union 

as a bargaining agent of employees in any given undertaking is the prelude 
to collective bargaining.

60
 

    There is little point in workers belonging to a trade union unless that union 
has power to negotiate and act on their behalf. Collective bargaining is the 
basic reason for the existence of a trade union, but it can only take place if 
the employer recognizes a union for this purpose.

61
 Accordingly collective 

bargaining is undermined where unions are unable to organize effectively, 
such as where trade union members and officials are discouraged or 
formally penalized for participating in trade union affairs.

62
 

    Similarly collective bargaining cannot be effective if a union is a “house 
union” controlled by the employer or if its members have no right to refuse to 
work on the terms offered by the employer. Thus, in order for collective 
bargaining to be viable, trade unions must be independent from any direct or 
indirect control by the employer or the States. 

    As already pointed out, collective bargaining is a continuous process. Its 
merits are that it enables parties with differing outlooks and compulsions to 
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reach agreement on a variety of issues to which the market mechanism fails 
to supply satisfactory solutions. It is a flexible instrument resting on voluntary 
acceptance and backed by the threat of economic force.

63
 Thus, where 

individual contracts of employment allow little scope for employees to 
influence the conditions under which they work, collective action appears to 
present a solution. In this manner workers are able to co-ordinate their 
demands and strategies and this may be done by organizing industrial 
actions. 
 

2 2 3 The  right  to  strike 
 
The right to strike is fundamental to sound industrial relations. The capacity 
of a trade union to bring workers out on strike is in the final instance the only 
reason why a manager is compelled to seek genuine agreement with 
organized labour. Without the right to strike, trade unions become pathetic, 
powerless bodies and the rule of management is absolute.

64
 A strike 

consists of the simultaneous and co-ordinated withdrawal of labour by 
workers for the purpose of remedying a grievance between workers and an 
employer in respect of matters of mutual interest. 

    The strike is integral to the system of collective bargaining.
65

 The right to 
bargain collectively is compromised without the right to strike. Thus, without 
the right to strike, there cannot be genuine collective bargaining and 
collective bargaining will be nothing else but collective begging.

66
 

    Writing in 1967 Grunfeld remarked: 
 
“If one set of human beings is placed in a position of unchecked industrial 
authority over another set, to expect the former to keep the interests of the 
latter constantly in mind and, for example to increase the latter’s earnings as 
soon as the surplus income is available … is to place on human nature a 
strain it was never designed to bear.”

67
 

 

    Human nature has not changed since 1967. Accordingly, strikes and other 
forms of industrial action are essential parts of the collective bargaining 
process. They are the final stage if a negotiation agreement cannot be 
reached.

68
 

    Although the two ILO Conventions on freedom of association
69

 do not 
expressly refer to the right to strike, the ILO Committee on Freedom of 
Association (CFA) has interpreted the two conventions on freedom of 
association as implying the right to strike.

70
 According to the Committee of 
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Experts, a general prohibition of the right to strike constitutes a considerable 
restriction of the opportunities open to trade unions for furthering and 
defending the interests of their members,

71
 and of the right of members to 

organize
72

 their activities.
73

 It is also considered to be inconsistent with the 
obligation to accord proper respect to the principles of freedom of 
association as resulting from their adherence to the ILO Constitution. The 
ILO has maintained that the right to strike is an essential element of the right 
to freedom of association, but recognizes that strikes may be restricted by 
law where public safety is concerned, as long as adequate alternatives such 
as mediation, conciliation and arbitration provide a solution for workers who 
are affected. 

    Any domestic law of a member state which prohibits in general or restricts 
in particular the right to strike must comply with the two ILO Conventions on 
freedom of association.

74
 The supervisory body has accepted that govern-

ments may legitimately impose certain pre-conditions on the right to strike.
75

 
However, all pre-conditions on the right to strike must be reasonable and 
must not be such as to place substantial limitation on the means or action 
open to trade union organizations.

76
 

    The right to organize, the right to bargain collectively and the right to strike 
unfold seamlessly from the basic right to freedom of association. They all 
have in common the balancing of the unequal equilibrium of employers and 
employees. 

    On the relationship between freedom of association, collective bargaining 
and strike, Ben-Israel commented: 

 
“By presenting the concept of freedom of association in a three-dimensional 
manner as set forth below, the complementing rights principle tends to the 
conclusion that denial of the freedom to strike is a great affront to justice. The 
organised and collective power of the workers within the framework of trade 
unions by itself is not sufficient in order to balance the labour relations system, 
and therefore it must be supplemented by two complementary freedoms. The 
first of these two freedoms is the freedom of collective bargaining. It is only by 
collective bargaining that the workers can make use of their combined power, 
which stems from the fact that they are organized within a trade union in order 
to improve their working conditions … but that, too, is insufficient. The 
freedom to associate and to bargain collectively must be supplemented by an 
additional freedom, which is the freedom of strike. Hence, freedom to strike is 
a complementary freedom of the freedom of association since both are meant 
to help in achieving a common goal which is to place the employer-employee 
relationship on an equal basis.”

77
 

 

    In general the view seems to have developed that the right to strike is 
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implicit when constitutions and laws guarantee the right to freedom of 
association and collective bargaining. 

    However, once the right to freedom of association is clearly established, 
does this by itself imply that a person has the right to be free not to 
associate? This is another question that arises when dealing with freedom of 
association, whether it protects the position of people who do not wish to join 
the associations. 
 

3 ISSUES RELATED TO FREEDOM OF ASSOCIATION  
BUT  LESS  EXPLORED 

 

3 1 Freedom  of  association  and  the  right  not  to  
associate 

 
The right not to associate aims at protecting the individual against being 
grouped together with other individuals with whom he or she does not agree 
or for the purposes which he or she does not approve. Unlike the positive 
right to freedom of association, the negative right to choose not to join a 
trade union is not explicitly dealt with by legislation. There are different views 
on this. Some scholars feel that “any freedom” worth the name must involve 
the freedom to refuse to do something, along with the freedom to do it.

78
 

Others differ and are of the view that it does not.
79

 

    Rautenbach defines freedom of association as including both the positive 
right to associate and the negative right not to associate. According to him, 
freedom of association means that adult people have the right to associate 
with or dissociate from, whom they choose.

80
 They may join a trade union if 

they so wish or they may not. 

    According to Albertyn, freedom of association means that one can choose 
whether one wants to join an association or not to join any association. In a 
just society which recognizes human rights, one should not be compelled to 
associate with either those whom one does not want to meet, or to involve 
oneself in matters which are not of one’s interest or concern.

81
 

    In Justice Budd’s view, “If it is the ‘liberty’ that is guaranteed in freedom of 
association, that means that the citizen is ‘free’ to form and join such 
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associations and unions, and if he is free to do so, that obviously does not 
mean that he must form and join those associations, but that he may if he so 
wishes.”

82
 

    Hayek also condemns compulsory union membership arrangements not 
only as undermining individual freedom but also as a means of reinforcing 
trade union power by coercive means. According to him, “closed shop” 
agreements should be treated as contracts in restraint of trade and should 
be denied the protection of the law.

 83
 

    As for Leader, the right to freedom of association is, in its strongest form, 
a bilateral liberty, indicating that one is neither under an obligation to 
associate nor not to associate, and this is coupled with an immunity from any 
imposition of any contrary duty as well as by a claim right against other 
forms of interference either by the state, private groups or individual. In its 
weakest form, the right to freedom of association is a unilateral liberty, 
indicating that one is, at the moment the right exists, under no obligation not 
to associate.

84
 The right to freedom of association is best understood as an 

independent and not a derivative right. It should therefore not be limited to 
the protection of other specific interests which are the subjects of separate 
constitutional rights, but should range as widely as do the liberties enjoyed 
by all subjects extending from the most important things to the most trivial. It 
is a right which should normally be thought to contain both the negative as 
well as the positive right to freedom of association.

85
 The crucial questions 

are not whether the right to dissociate exists but rather what weight it should 
have vis-à-vis other rights. 

    On the other hand, Kahn-Freund argues that it is “bad logic” to conclude 
from the positive to the negative freedom. The fact that a given Constitution 
guarantees the positive freedom of organization does not mean that it 
guarantees the negative freedom of organization.

86
 

    Leader finds support in McCarthy’s view that “the inevitable restrictions on 
personal liberty produced by the closed shop … seem to be the price which 
must be paid if the unions are to be allowed the freedom they require in 
order to pursue their objectives in the most effective way”.

87
 

    The two ILO Conventions 87 and 98 are silent on whether the right of 
workers to form and join organizations of their own choosing include the right 
not to form and join those organizations. But according to the ILO it is 
essential that all workers and employers enjoy the right and the freedom to 
establish and join organizations that they consider will best further their 
occupational interests. 

    However, when interpreting Convention No 87, the ILO Committee on 
Freedom of Association held that though the convention did not explicitly 
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refer to the right to dissociate, the general right to dissociate is included in 
the right to associate.

88
 This means that the employees are free not to form 

and join such organizations. 

    Concisely freedom of association contains in general both the positive 
right to form and join associations and the negative right not to join those 
associations. Accordingly the state or the employer cannot at any time 
legitimately impose such duty. Thus the freedom to join a trade union implies 
another freedom, the freedom not to join any trade union. 

    While the positive workers’ right to form and join associations of their own 
choice is explicitly dealt with and elaborated, and the right of individual 
workers to choose not to join a trade union has had to be implied from the 
general right to freedom of association, what is the position regarding union 
security arrangements? 
 

3 2 Freedom  of  association  and  trade  union  security  
arrangements 

 
There is no firm definition of union security clauses or arrangements. 
However, “union security arrangement” is viewed as a generic term for a 
collective agreement between an employer or employers’ organization and a 
trade union or trade unions, in terms of which union membership or 
alternatively, payment of trade union subscriptions is a condition of 
employment for all employees.

89
 Union security arrangements therefore 

require compulsory union membership
90

 or alternatively, compulsory 
payment of union subscription.

91
 

    Those who support union security arrangements argue that union security 
arrangements are necessary to avoid the so called “free riders”.

92
 

Furthermore, there is a view that union security arrangements encourage 
“responsible” unionism.

93
 It is argued that it gives union organizers a sense 

of security and enables them to devote themselves to the long-term interest 
of the members instead of collecting subscriptions and trying to persuade 
reluctant employees to join. For some the main justification for union security 
arrangements is that they add to the power of the unions during collective 
bargaining and this creates a more effective counterbalance to the naturally 
superior economic power of the corporate employer. It does this by 
preventing the defection of members during wage bargaining which may 
lead to strike action. 

    On the other hand, those who consider that the unions already possess 
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monopoly status and excessive power at the workplace see union security 
arrangements, more particularly the closed shop, as a main cause of 
undesirable state of affairs at the workplace. The main arguments against 
union security arrangements being: firstly, that closed-shop agreements give 
more power to the unions since the union controls the pool of applicants for 
the post; secondly, in case of an agency-shop arrangement, workers who 
are members of minority unions end up paying double subscriptions, that is, 
one for their union and one for the representative union, and lastly, that 
union security arrangements, more particularly closed-shop arrangements, 
infringe workers’ right not to be a member of a trade union or the freedom 
not to associate. 

    It is unfortunate that the two ILO Conventions on freedom of association 
and collective bargaining did not make any express reference to the notion 
of trade union security arrangement. The ILO Committee also left it to the 
practice and regulation of each state to authorize and where necessary to 
regulate the use of union security clauses in practice.

94
 This was also 

expressed by the ILO Committee in the Venezuela case.
95

 

    In this case the ILO Committee had to pronounce on whether the 
deduction of an agency fee from the wages of educators without their 
permission in terms of a collective agreement between the Ministry of 
Education and seven federations of the teaching profession was unjust and 
contrary to the provisions of the Constitution of Venezuela.

96
 The Committee 

pointed out that problems related to union security clauses should be 
resolved at national level and in conformity with national practice and the 
industrial relations system in each country. The Committee considered that 
both situations where union security clauses were authorized and those 
where they were prohibited could be held to be in conformity with ILO 
principles and standards on freedom of association.

97
 

    According to the ILO Committee union security arrangements are 
compatible with the ILO Conventions on freedom of association, provided 
that they are the results of free negotiations between workers’ organizations 
and employers. Thus, as long as union security arrangements are the result 
of a collective agreement between workers’ organizations and employers, 
the international body would not interfere with them, provided that the law of 
a particular country does not go as far as generally imposing them and 
making union membership compulsory. However, when trade union security 
clauses are imposed by the law itself then the right to join an organization of 
own choosing is compromised and those provisions will be incompatible with 
the ILO Convention.

98
 Accordingly ILO member states are at liberty to 
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include or not to include in their constitutions and labour legislation 
provisions regulating trade union security arrangements. 
 

4 CONCLUSION 
 
Workers’ right to freedom of association is essential to the issue of social 
justice, human rights and democracy and must be promoted as such. At the 
workplace, this right is a conjunction of many other rights without which it 
may not flourish. It entitles both employees to form and join associations of 
their own choice, to organize and bargain collective and also to strike in 
order to champion their interests. 

    Although most labour legislation does not expressly refer to freedom not 
to associate, freedom of association also entails the freedom not to 
associate. However, this connotation raises another dimension regarding the 
freedom not to associate and the concept of trade union security 
arrangements. 

    On the conflict between freedom not to associate and trade union security 
arrangements, as Albertyn pointed out, union security arrangements should 
be understood in terms of collective bargaining system, a process which 
ensures the autonomous regulation of the relationship between employees 
and employers.

99
 

    It must be noted that in case of union security arrangement, what are at 
issue are the circumstances, if any, under which individual rights and 
interests should be subordinated to that of the group in order to achieve a 
so-called common good. Undoubtedly, as already pointed out, union security 
arrangements are an important support for the institution and support of an 
orderly functioning collective bargaining. In the labour context freedom of 
association operates within the collective bargaining process, and where it 
conflicts with the collective bargaining process, freedom of association 
should be limited in favour of this process.

100
 Otherwise it will not serve to 

promote effective collective bargaining at the workplace. It is just 
inopportune that the practice of these arrangements sometimes results in a 
restriction of individual liberty, and it sometimes has disadvantageous 
economic effects. 
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