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SUMMARY 
 
According to the South African Law Reform Commission, money laundering is the 
manipulation of illegally acquired wealth in order to obscure its true source or nature. 
This is achieved by performing a series of transactions with the proceeds of criminal 
activities that, if successful, will leave the illegally derived proceeds appearing as a 
product of legitimate transactions or investments. Professional money laundering 
assists and strengthens organised crime and may contribute to the undermining of the 
civil society and the financial system of a country. Attorneys as professionals are no 
doubt in a precarious position. On the one hand there is the duty to keep in confidence 
private information pertaining to clients’ affairs which is no doubt essential to the 
attorney-client relationship and on the other hand there is the duty to the community to 
uphold the ethics of the profession. Attorneys may find that they are caught between 
these seemingly conflicting duties and the question is which duty is more important. This 
article weighs the newly-imposed duties on the legal profession pertaining to money 
laundering against the equally important principle of attorney-client privilege and asks 
whether it is possible to reconcile anti-money laundering obligations with legal 
professional privilege. The article considers the latter duty in light of the ethics of the 
legal profession in South Africa and the foundation of legal professional conduct. In 
addition, the position in the United Kingdom and in Canada is also considered. Against 
this background it is argued that there is no need to regulate the South African 
professional legal industry any further. Until FICA’s reporting provisions are formally 
challenged in the Constitutional Court, attorneys will continue to remain uncertain as to 
their position, notwithstanding the fact that guidance notes have been issued to aid 
attorneys in this regard. In order to comply with FICA and simultaneously preserve the 
attorney-client relationship, attorneys need to educate clients on the provisions of FICA. 
Furthermore, legal practitioners should have a sound legal knowledge of FICA in order 
help the State combat organised crime and laundering activities. Finally, it is advisable 
to keep up to date with the latest guidelines which regarding the independence of the 
profession; possible infringements of the fundamental right to privacy and potential 
threats to the confidential attorney-client relationship. It is the awareness of this 
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precarious balance that will ensure compliance with the FICA without causing the 
attorneys’ profession to lose its credibility. 
 
 

1 INTRODUCTION 
 
The term “money laundering” has been coined first by US treasury agents 
trying to catch Al Capone in the 1930s,

1
 and is said to stem from Mafia 

ownership of laundromats in the United States of America during the 
Prohibition.

2
 The profits derived from illicit activities such as bootlegging, 

gambling and prostitution were intermingled with the legitimate profits of the 
laundromat business, and the illicit profits were attributed to legitimate 
activities.

3
 Through this process of money laundering, criminals attempt to find 

a way of enjoying the proceeds of crime in an undetected manner, thus 
transforming the proceeds into “legitimate” business.”

4
 

    De Koker refers to money laundering in general as any act that obscures the 
illicit nature or the existence, location or application of the proceeds of crime.

5
 

Sophisticated laundering schemes normally require assistance from 
professional advisors with legal, accounting, banking and/or financial expertise 
or general business acumen.

6
 Financial Action Task Force

7
 reports on money 

laundering also mention that professional intermediaries such as attorneys are 
used to launder money.

8
 

    It is expected of legal practitioners to be fit and proper persons and act in a 
professional and honest manner. Unfortunately these general, ethical and 
moral standards do not prevent some legal practitioners from engaging in 
criminal activities. In fact, attorneys are in an ideal position to commit crimes 
because of their access to trust accounts. Professional money laundering 
assists and strengthens organized crime and may contribute to the 
undermining of the civil society and the financial system of a country.

9
 See for 

instance S v Dustigar,
10

 where a practicing attorney, Nugalen Gopal Pillay, 
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then handed R500 000 in cash to the sellers at his office as a deposit in terms of the 
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operated a money-laundering scheme and was sentenced to five years’ 
imprisonment.

11
 

    Attorneys are no doubt in a precarious position. On the one hand there is the 
duty to keep in confidence private information pertaining to clients’ affairs which 
is no doubt essential to the attorney-client relationship and on the other hand 
there is the duty to the community to uphold the ethics of the profession. 
Attorneys may find that they are caught between these seemingly conflicting 
duties and the question is which duty is more important. This article weighs the 
newly imposed duties on the legal profession pertaining to money laundering 
against the equally important principle of attorney-client privilege and asks 
whether it is possible to reconcile anti-money-laundering obligations with legal 
professional privilege. As a matter of background, the article provides a brief 
historical overview of money laundering and explains the term within the 
current conceptual framework in South Africa. In addition, the nature, structure 
and stages of money laundering are discussed together with a brief overview of 
the legislative framework of money laundering in South Africa, with the main 
focus on the Financial Intelligence Centre Act.

12
 Those provisions of FICA that 

regulate the legal profession are the main focus of the discussion and specific 
mention is made of the key concepts “accountable institution”, “reportable 
institution”, and “supervisory bodies” and the duties imposed on attorneys by 
FICA. These duties are viewed against the conflict between statutory anti-
money-laundering provisions and the attorney’s duty towards clients not to 
disclose privileged information. The article explains the latter duty in light of the 
ethics of the legal profession in South Africa and the foundation of legal 
professional conduct. 

    In this article mention is alo made of international standards and 
measurements in the form of treaties and conventions and the current position 
the United Kingdom and Canada is discussed. 
 

2 DEFINING AND CONTEXTUALIZING MONEY 
LAUNDERING 

 
Money laundering has attracted a number of definitions. According to the 
Chairperson of the Australian National Crime Authority and former president of 
the FATF, Tom Sherman, money laundering is the process of converting or 
“cleaning” property knowing that such property is derived from serious crime for 
the purpose of disguising its origin.

13
 The South African Law Reform 

Commission defined money laundering as follows:
14

 
 
“the manipulation of illegally acquired wealth in order to obscure  its true source 
or nature … [which] is achieved by performing a number of transactions with the 
proceeds of criminal activities that, if successful, will leave the illegally derived 
proceeds appearing as a product of legitimate investments or transactions.” 

                                                                                                                                             

agreement. He drafted another sham agreement in the name of another purchaser and also 
manipulated his trust-account records to hide the identity of the purchaser and the actual 
amounts that were paid. 

11
 Goredema Profiling Money Laundering in Eastern and Southern Africa Monograph No 90 

(2003) 95. 
12

 38 of 2001 (hereinafter “FICA”). 
13

 Bourne 2002 SAMLJ 476. 
14

 Van der Westhuizen “FICA for Attorneys” October 2003 De Rebus 33 33. 
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    The conceptual framework and difficulties becomes a bit clearer when one 
considers the structure and stages of money laundering. Criminal money or the 
proceeds of crime may be divided into three categories and each category 
depicts criminal activities that differ both in form of appearance, and on their 
impact on society.

15
 

    The first, hot money or “legal-illegal money” is money that was initially 
obtained legally but subsequently became illegal,

16
 an example of which is tax 

evasion.
17

 The second category consists of money that was obtained in an 
illegal manner and was subsequently used in a legal manner.

18
 

    “Dirty money” falls into the third category and consists of money that is 
obtained from crime and employed either for illegal purposes or for infiltration 
into the legal financial world by making seemingly legal investments.

19
 This 

category relates to organized crime and the money is referred to as “illegal-
illegal money” or dirty money.

20
 

    As far as the actual process is concerned, money laundering occurs 
generally in three stages, namely placement, layering and integration.

21
 The 

proceeds of crime enter the financial system during the placement stage where 
the criminal then moves the proceeds to another location and where placement 
can take place with greater safety.

22
 Usually, if it is a large amount, it is then 

split up into smaller amounts which are then deposited into different bank 
accounts without raising suspicion.

23
 This process which is referred to as 

“smurfing” or “structuring” is criminalized by section 64 of FICA and is often 
employed in countries where all transactions involving large amounts of cash 
must be reported.

24
 

    After the placement of money, it is then layered by means of a complex 
series of transactions which are aimed at blurring the trail of money; thus 
separating the illicit proceeds from their criminal source.

25
 

    The final stage involves the integration of all the funds where the original 
amount minus the costs of the laundering process is amassed and placed 

                                                           
15

 Van Jaarsveld “Mimicking Sisyphus? An Evaluation of the Know Your Customer Policy” 2006 
Obiter 228 229. 

16
 Ibid. 

17
 Ibid. The money is earned legally as remuneration for services rendered, for example, and then 

becomes illegal when the taxpayer does not declare such income to the South African 
Revenue Services. The taxpayer then purchases a new motor vehicle with this money or 
transfers the money in his attorney’s trust account and in so doing, launders the money. 

18
 Ibid. An example of this is a legitimate organization that commits fraud and the illegally 

obtained money is then placed back into the organization and employed for legitimate business 
activities, such as for example the payment of salaries, thus “illegal-legal money”. 

19
 Ibid. 

20
 Ibid. 

21
 De Koker KPMG South African Money Laundering and Terror Financing Law com 6. 

22
 Ibid. 

23
 Ibid. 

24
 Ibid. 

25
 Ibid. De Koker demonstrates that layering may take place through the drawing of money from 

one account at one bank, splitting the amount and depositing it into three different accounts at 
three other banks; the purchasing of property and selling it soon afterwards; and the depositing 
of money into a trust account of an attorney and then requesting it to be paid or repaid into 
other personal accounts. 
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under the control of the criminal as apparent legitimate business funds.

26
 The 

aforementioned costs include bank costs, taxes and any commission payable 
on transactions.

27
 The further ahead the criminal advances over these stages, 

the more difficult it becomes to detect money laundering, hence the enactment 
of FICA and the reporting provisions thereof. 

    Although these stages can be identified in many sophisticated money-
laundering schemes, not all schemes necessarily reflect these stages.

28
 

    The Centre for the Study of Economic Crime at the Rand Afrikaans 
University

29
 (as it was formerly known) released a report on money-laundering 

trends in March 2002 based on the perceptions of a group of expert 
investigators of economic crime who attended a workshop in December 2001.

30
 

The use of professional assistance was one of the themes outlined by De 
Koker in this report on money-laundering trends which was published as part of 
a monograph series by the Institute for Security Studies. Many laundering 
schemes are too complicated to be planned and executed by the criminals 
themselves. Knowledgeable individuals such as real estate agents, attorneys 
and accountants assist criminals to launder money.

31
 

    Technological aids that enable money laundering include the internet, online 
banking and new electronic payment technologies such as “cash send” or 
“money gram”, where an automatic teller machine is used to send cash to other 
accounts. Add to these the use of shell companies, trading in and false 
invoicing for the supply of goods or services, real estate, art, diamonds, and 
gold and other precious metals and tried and trusted methods evolve 
constantly to thwart law-enforcement efforts.

32
 Money-laundering activities can 

also take place through various abusers of informal banking and financial 
channels, and alternative remittance systems

33
 which are financial services, 

traditionally operating outside the conventional financial sector, where value or 
funds are moved from one geographic location to another. These informal 
systems generally operate outside the regulatory system that applies to 
financial institutions.

34
 They allow users to transfer money or value across 

borders with minimal or no physical movement of money or paper 
transactions.

35
 Although these systems serve legitimate purposes, they provide 

a high level of anonymity and can be abused by money launderers and terrorist 

                                                           
26

 Ibid. 
27

 Ibid. 
28

 Ibid. In South Africa, eg, many of the laundering schemes consist only of placement, where 
criminals will simply deposit ill-gotten cash into a bank account and later withdraw the money 
and then spend it. 

29
 Currently known as the University of Johannesburg. 

30
 Goredema Profiling Money Laundering in Eastern and Southern Africa Monograph No 90 89. 

the depositing of money into a trust account of an attorney and then requesting it to be paid or 
repaid into other personal accounts. 

31
 Goredema Profiling Money Laundering in Eastern and Southern Africa Monograph No 90 94. 

32
 Moshi “Fighting Money Laundering in Africa” 2007 Institute for Security Studies 1 2. The author 

notes that, if banks are used, the transactions tend to involve small amounts of uncomplicated 
layering of funds of which the much-cited 9/11 atrocities in the United States provided a classic 
example. An examination of the hijackers’ finances revealed that the individual transactions 
were small, falling below the reporting threshold for unusual cash transactions, and the funds 
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33
 Moshi 2007 Institute for Security Studies 2. 

34
 Ibid. 

35
 Ibid. 
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organizations to escape the scrutiny of financial regulators and law-
enforcement agencies.

36
 The next paragraph sketches the South African 

legislative framework as the first line of defence against such criminal activities. 
 

3 LEGISLATIVE FRAMEWORK AND ATTORNEYS’ 
COMPLIANCE  STRUCTURES 

 
In April 1996, a money-laundering project was launched to focus on the 
administrative measures to combat money laundering in South Africa.

37
 The 

Law Commission subsequently formulated a report on money laundering and 
revised the Money Laundering Control Draft Bill resulting in FICA, which is now 
the main anti-money-laundering statute in South Africa.

38
 

    South Africa’s anti-money-laundering regime is based upon internationally 
established rules, procedures and guidelines.

39
 FICA imposes certain duties on 

institutions such as banks and attorneys. These duties are, by necessity, 
interdependent and complementary. Furthermore, FICA establishes a Financial 
Intelligence Centre and a Money Laundering Advisory Council The latter 
advises Government on policies and measures to combat money laundering.

40
 

The FIC’s functions include processing and analysing information that it 
receives from accountable institutions regarding money-laundering activities; 
giving guidance to these institutions; and supervising compliance with money-
laundering laws.

41
 The FIC also issues guidance notes regarding compliance to 

the FICA legislation.
42

 

    The Financial Intelligence Centre Amendment Act
43

 which came into force 
on 1 December 2010, made extensive amendments to FICA providing for more 
regulatory, supervisory and enforcement powers for the FIC and supervisory 
bodies.

44
 Moreover, FICAA inserted section 1A into FICA which provides that 

the provisions of FICA will prevail if there is any conflict between FICA and any 
other law existing at the commencement of FICA, save of course, for the 
Constitution of the Republic of South Africa.

45
 

    Although South Africa lacked general money-laundering-control frameworks 
before the adoption of FICA, the important building blocks of a compliance 
system had already been in place for some time.

46
 

                                                           
36

 Ibid. 
37

 Van Jaarsveld 2006 Obiter 241. 
38

 Ibid. 
39

 Ibid. 
40

 Bourne 2002 SAMLJ 489. 
41

 Burdette 2010 University of Pretoria research paper 15. 
42

 Ibid; refer to Guidance Note 4 in GG 30873 of 2008-03-14, regarding the reporting obligation in 
terms of s 29 of FICA. 

43
 11 of 2008. 

44
 De Koker KPMG South African Money Laundering and Terror Financing Law com 2–9. It also 

introduced an administrative penalty framework and registration regime for accountable and 
reporting institutions. 

45
 108 of 1996; and See De Koker KPMG South African Money Laundering and Terror Financing 

Law com 2–9. 
46

 Goredema Profiling Money Laundering in Eastern and Southern Africa Monograph No 90 96. 
For instance, South Africa has a strict exchange-control regime which has made it a less 
attractive destination for foreign criminals. The gambling industry, the banking sector as well as 
many other non-banking financial institutions in South Africa, such as insurance companies 
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    The introduction of the concepts “reportable” and “accountable” institutions is 
important. Apart from providing for the establishment and operation of the FIC 
and the MLAC, FICA creates money-laundering-control obligations and 
regulates access to information.

47
 The obligations are primarily applicable to 

accountable institutions although some extend to reporting institutions, to all 
persons involved in businesses and to international travellers.

48
 Schedule 1 to 

FICA lists all the accountable institutions and includes inter alia attorneys as 
defined in the Attorneys Act.

49
 Section 1 of this act defines an attorney as “any 

person duly admitted to practice as an attorney in any part of the Republic.” 
Attorneys who are not currently practising but who are academics or legal 
advisers are also brought within the ambit of FICA.

50
 Accountable institutions 

are saddled with the onerous compliance obligations that are created by FICA, 
such as the appointment of a compliance officer and the drafting of internal 
compliance rules.

51
 Accountable institutions can be distinguished from 

reportable institutions and supervisory bodies within the ambit of FICA. 
Schedule 3 of FICA lists only two reportable institutions, namely a person who 
carries on the business of dealing in motor vehicles and a person who carries 
on the business of dealing in Kruger Rands. The relevant supervisory bodies 
listed in Schedule 2 to FICA will perform the supervisory functions

52
 such as 

reporting to the FIC any suspicious transactions concluded by any of the 
institutions they supervise.

53
 

    Attorneys have always been accountable to the The Law Society of South 
Africa (“LSSA”) as the attorney’s supervisory body. In May 2008, when the 
LSSA made submissions

54
 to the Parliamentary Portfolio Committee on 

Finance with regards to the FIC Amendment Bill on behalf of the attorney’s 
profession, it stressed that, although the organized profession supported the 
broad social campaign against money laundering and terrorism, the Bill, if 
implemented, would represent a significant attack on the basic rights such as 
the right to privacy, and the right to a fair trial.

55
 The objections expressed by 

the LSSA in this regard were that it could lead to members of the public losing 
confidence in the independence of the profession and the confidential nature of 
the relationship with attorneys.

56
 Furthermore, the LSSA urged Parliament to 

take such necessary steps to give recognition to the independence of the legal 
profession and the rule of law in the Bill.

57
 The LSSA also highlighted a number 

of concerns. For instance, dealing of information and documents protected by 
legal professional privilege and confidentiality, and the obligation placed on an 

                                                                                                                                             

and foreign exchange dealers already have a number of money-laundering-control obligations. 
A discussion of these institutions, however, is beyond the scope of this article. 

47
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48
 Ibid. 

49
 53 of 1979. See Goredema Profiling Money Laundering in Eastern and Southern Africa 

Monograph No 90 98. 
50

 Ibid. 
51

 Ibid. 
52

 Goredema Profiling Money Laundering in Eastern and Southern Africa Monograph No 90 98. 
53

 Bourne 2002 SAMLJ 490. 
54

 The LSSA’s full submissions on the FIC Amendment Bill www.lssa.org.za. 
55

 Van der Westhuizen “LSSA Urges Parliament to Respect Professional Legal Confidentiality, 
Independence of the Profession and the Rule of Law in Amending FICA” June 2008 De Rebus 
18. 

56
 Van der Westhuizen June 2008 De Rebus 18. 

57
 Ibid. 
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attorney to keep confidential the affairs of a client. were not adequately 
addressed in the Bill.

58
 Practical experience has taught that this complicated 

distinction represents a difference between a transaction required to be 
reported to the FIC in terms of section 29 of FICA or not.

59
 The danger exists 

that the attorney may report in fear of non-compliance, thereby depriving the 
client both of an existing privilege and the opportunity to obtain advice as the 
existence and breach of such privilege.

60
 

    Herein lies the difficulty: The duties of legal professionals’ conflict with the 
duty that is owed to their clients, weighed against the duty towards public 
interest. The LSSA is well aware of the concerns expressed by many legal 
professionals with regard to the fact that the profession may well be seriously 
undermined in the light of anti-money-laundering provisions. Legal 
professionals consider these provisions to be highly intrusive.

61
 

    This tension becomes clearer if one considers the duties on accountable 
institutions. The next paragraph takes a look at these. 
 

4 DUTIES  OF  ACCOUNTABLE  INSTITUTIONS 
 

4 1 General  overview 
 
The duties set out in FICA are the duty to identify clients and other persons,

62
 

the duty to keep records of business relationships and transactions,
63

 the 
reporting duties and access to information,

64
 the measures to promote 

compliance by accountable institutions
65

 and referral and supervision.
66

 

    Accountable institutions are required to comply with certain procedures when 
entering into transactions with clients. These include establishing the identity of 
a client and, where the client is acting as an agent,

67
 also the identity of the 

principal;
68

 keeping record of the client’s identity and the nature of the 
transaction for a period of at least five years;

69
 reporting to the FIC any cash 

transactions or electronic transfers in excess of a prescribed amount;
70

 and to 
report any transactions suspected to involve the proceeds of an unlawful 
activity.

71
 

    Furthermore, section 42 of FICA requires every accountable institution to 
formulate and implement internal rules concerning a number or matters,

72
 such 

                                                           
58

 Ibid. Van der Westhuizen points out the practical difficulties and the significant burden on 
attorneys in distinguishing confidential information from privileged information. 

59
 Ibid. 

60
 Ibid. 

61
 Van der Westhuizen June 2008 De Rebus 18. 

62
 Part 1 of FICA. 

63
 Part 2 of FICA. 

64
 Part 3 of FICA. 

65
 Part 4 of FICA. 

66
 Part 5 of FICA. 

67
 S 21 of FICA. 

68
 S 22 of FICA. 

69
 S 23 and 24 of FICA. 

70
 S 28 and 30 of FICA. 

71
 S 29 of FICA. 

72
 Goredema Profiling Money Laundering in Eastern and Southern Africa Monograph No 90 109. 
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as the establishment and verification of the identity of persons which it must 
identify in terms of FICA,

73
 the information of which record must be kept in 

terms of FICA
74

 and how and where those records must be kept.
75

 In addition, 
it prescribes the steps to be taken to determine when a transaction is 
reportable to ensure that the institution complies with its reporting duties under 
FICA

76
 and other matters as may be prescribed by regulation.

77
 

    An accountable institution must provide training to its employees to enable 
them to comply with FICA and the relevant internal rules.

78
 In addition, 

someone must be appointed whose responsibility it is to ensure that the 
employees of the institution comply with FICA and the internal rules as well as 
compliance by the accountable institution with its obligations under FICA.

79
 

This individual is normally referred to as a compliance officer. 

    Internal rules must comply with the requirements prescribed by FICA
80

 and 
the regulations thereto, and must be made available to every person employed 
by the accountable institution who may be involved in transactions to which 
FICA applies.

81
 In addition, internal rules must set out in detail the procedures 

to guide the compliance officer and employees in their duties in terms of 
FICA.

82
 Attorneys, as accountable institutions, must on request make a copy of 

their internal rules available to the FIC or to the LSSA.
83

 In order to assist the 
attorneys in drafting internal rules, the LSSA has posted a precedent set of 
internal rules on its website.

84
 

    There is a serious responsibility on an accountable institution to handle the 
FICA process correctly, particularly so as there are massive fines levied by the 
FIC for non-compliance.

85
 Compliance officers assigned with the responsibility 

of ensuring compliance with FICA in assisting management and the employees 
to discharge their duties will do so by designing and operating appropriate 
systems.

86
 The person so appointed is responsible not only for making sure 

that the business complies with FICA but that the employees do so as well.
87

 

    Owing to the onerous nature of a compliance officer’s duties, compliance 
officers have demonstrated an unwillingness to accept this appointment as they 
are reluctant to shoulder this burden unless they are given all the powers and 
resources that will be required to enable them to ensure compliance.

88
 It is 
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 S 42(a) of FICA. 
74

 S 42(b) of FICA. 
75

 S 42(c) of FICA. 
76

 S 42(d) of FICA. 
77

 S 42(e) of FICA. 
78

 Goredema Profiling Money Laundering in Eastern and Southern Africa Monograph No 90 110. 
79

 Ibid. 
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 S 42(2) of FICA. 
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 Van der Westhuizen October 2003 De Rebus 36. See S 42(3) of FICA. 
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 Van der Westhuizen October 2003 De Rebus 36. 
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 See S 42(4)(a) and (b) of FICA. 
84

 This set of rules www.lssa.org.za (accessed 2012-10-24). 
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 Goredema Profiling Money Laundering in Eastern and Southern Africa Monograph No 90 110. 
86

 Ibid. 
87

 Ibid. 
88

 Ibid. 
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probable therefore, that the managing directors of many companies will be 
appointed as the responsible officers.

89
 

 

4 2 Specific duties under FICA 
 
The first specific duty is to identify clients. Section 21(1) of FICA

90
 requires an 

accountable institution to establish and verify the identity of a prospective client 
before establishing a business relationship or concluding a single transaction 
with a client and, if necessary, the identity and the authority of the client’s agent 
or principal.

91
 Section 21 prohibits accountable institutions from conducting 

business with unidentified clients, and they are accordingly instructed to obtain 
a certain amount of information about a potential client, and to verify its 
authenticity before accepting a customer.

92
 A “business relationship” is defined 

in FICA as “an arrangement between a client and an accountable institution for 
the purpose of concluding transactions on a regular basis.” 

    FICA and the Regulations thereto enable the FIC to issue guidance notes to 
accountable institutions regarding FICA obligations of which the first, issued in 
2004, must be considered when the identification and verification scheme is 
analysed.

93
 The Regulations to FICA contain “prescribed steps” which an 

accountable institution needs to adhere to so that it may obtain the full names, 
date of birth, identity number and residential address of a prospective client 
who is a South African citizen or resident, the verification of which is to be 
compared with the information in that person’s official South African identity 
document, and if believed necessary, even with the credit bureau.

94
 These 

steps amount to what is commonly referred to in practice as “know your 
client.”

95
 

    Even though FICA compels accountable institutions to establish the identity 
of their clients, accountable institutions are not explicitly required to probe 
further and to establish their clients’ sources of funds, occupation, business, or 
net worth.

96
 It may be implied given the overall purpose of FICA and the other 

specific duties. The FIC has not been completely silent on the procedure that 
must be followed in this respect. On 21 April 2004, the FIC posted a general 
guidance note concerning the identification of clients which can be found on its 
website

97
 and which, in essence, provides that institutions are not required to 

follow “a one-size-fits-all” approach in the methods they use and the levels of 
verification they apply to all relevant clients.

98
 

                                                           
89

 Ibid. 
90

 This section came into operation on 30 June 2003. 
91

 Goredema Profiling Money Laundering in Eastern and Southern Africa Monograph No 90 101. 
92

 Van Jaarsveld 2006 Obiter 242. 
93

 De Koker “Client identification and money laundering control: perspectives on the Financial 
Intelligence Centre Act 38 of 2001” 2004 TSAR 715 717. 

94
 De Koker 2004 TSAR 718. 

95
 It is also important to note that the identification and verification of clients do not only apply to 

new clients, but according to s 21(2) of FICA, after 30 June 2004, an institution may also not 
conclude a transaction in the course of its business relationship with an unidentified current 
client, until it has established and verified that client’s identity, as prescribed. 

96
 Goredema Profiling Money Laundering in Eastern and Southern Africa Monograph No 90 101. 

97
 www.fic.gov.za (accessed 2012-10-24). 

98
 Van der Westhuizen “Some Rules of Thumb” July 2004 De Rebus 34 34. 



HUNG OUT TO DRY? ATTORNEY-CLIENT CONFIDENTIALITY ... 399 
 

 
    Overall, a “risk-based approach” is advocated, allowing an institution to 
exercise its judgment based on the particular risk profile of a client, and to 
decide what the appropriate balance is between the level of verification and the 
most practical means to obtain such verification where “the greater the risk, the 
higher the level of verification, and the more secure the methods of verification 
used, must be”.

99
 

    The second duty places an obligation on attorneys and other institutions to 
keep records of specific details regarding clients, agents, and principals as well 
as their transactions for a period of at least five years.

100
 An accountable 

institution must also take reasonable steps in respect of existing business 
relationships to maintain the correctness of particulars which are susceptible to 
change.

101
 Section 46(2) read with section 68(1) of FICA provided that an 

institution that concludes a transaction in contravention of this prohibition 
commits an offence and is liable to a fine not exceeding one hundred million 
Rand or imprisonment of up to 15 years. 

    The duty to report in the third instance entails reporting of transactions 
involving cash amounts in excess of a prescribed amount being an amount 
over twenty-five thousand Rand (R25 000.00), suspicious and unusual 
transactions, the conveyance of cash across the borders of South Africa and 
electronic transfers of money by accountable institutions.

102
 The introduction of 

FICA impinges upon the traditional role and independence of the attorney’s 
profession and upon the confidentiality of all communications between 
attorneys and their clients. This is most evident when discussing this particular 
duty. This again returns to the crux of this discussion: The onerous reporting 
duties that attorneys face versus the protection that attorneys owe to their 
clients in respect of confidential communications. 

    In the fourth instance are the duties in sections 27 and 28 of FICA.
103

 
Section 27 states that an accountable institution must inform the FIC whether: 
a specified person is or has been a client of the accountable institution; a 
specified person is acting or has acted on behalf of any client of the 
accountable institution, or if a client of the accountable institution is acting or 
has acted for a specified person. Section 28 of FICA governs situations where 
“an accountable and reporting institution, must within the prescribed period, 
report to the Centre the prescribed particulars concerning a transaction 
concluded with a client if the cash transaction is in excess of the prescribed 
amount” and is either paid by the accountable or reporting institution to the 
client, or to a person acting on behalf of a client, or to a person on whose 
behalf the client is acting or vice versa. 

                                                           
99
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100

 S 23 of FICA. In addition, attorneys are obliged to make such records available to the FIC on 
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    The fifth duty is contained in section 29(1) of FICA and is considered the 
most onerous of the reporting duties. It provides as follows:

104
 

 
“(1)  A person who carries on a business or is in charge of a business or who is 
employed by a business and who knows or ought reasonably to have known or 
suspected that – 

(a) the business has received or is about to receive the proceeds of unlawful 
activities or property which is connected to an offence relating to the 
financing of terrorist-related activities; 

(b) a transaction or series of transactions to which the business is a party – 

i. facilitated or is likely to facilitate the transfer of the proceeds of unlawful 
activities or property which is connected to an offence relating to the 
financing or terrorist related activities; 

ii. has no apparent business or lawful purpose; 

iii. is conducted for the purpose of avoiding giving rise to a reporting duty 
under this Act; 

iv. may be relevant to the investigation of an evasion or attempted evasion of 
a duty to pay any tax, duty or levy imposed by legislation administered by 
the Commissioner for the South African Revenue Service; or 

v. relates to an offence relating to the financing of terrorist and related 
activities; or 

(c) the business has been used or is about to be used in any way for money 
laundering purposes or to facilitate the commission of an offence relating to 
the financing of terrorist related activities, must, within the prescribed period 
after the knowledge was acquired or the suspicion arose, report to the Centre 
the grounds for the knowledge or suspicion and the prescribed particulars 
concerning the transaction or series of transactions.”

105
 

 
    “Transaction” is defined in FICA as “a transaction concluded between a 
client and an accountable institution in accordance with the type of business 
carried on by that institution”. It is argued that “a core portion of section 29 will 
be rendered meaningless if this definition is applied to section 29 and that ‘this 
definition leaves scope for an argument that a suspicious transaction is not 
reportable because the business which is party to that transaction is not an 
accountable institution or, if it is an accountable institution, that the transaction 
is not concluded in accordance with the type of business carried on by that 
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105
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institution”.

106
 Van der Westhuizen agrees with de Koker’s view in this regard, 

and that the word “transaction” should be given its ordinary, grammatical 
meaning.

107
 This is one of the rules of statutory interpretation.

108
 

    In terms of section 33 of FICA, accountable institutions, reporting institutions 
or persons required to make a report to the FIC in terms of sections 28 or 29 of 
FICA, may continue with the transactions in respect of which the report is 
required to be made unless the FIC directs otherwise.

109
 Section 34 of FICA 

stipulates that the FIC, after consulting an accountable institution, a reporting 
institution, or a person required to make a report in terms of sections 28 or 29 
of FICA, has reasonable grounds to suspect that a transaction or a proposed 
transaction may involve the proceeds of unlawful activities or may constitute 
money laundering or may constitute a transaction contemplated in section 
29(1)(b), then may direct that the transaction may not be proceeded with by the 
institution involved therein.

110
  The FIC prepared Guidance Note 4 to assist 

accountable institutions to meet their reporting obligations under FICA.
111

 

    Unfortunately FICA does not define “suspicion”.
112

 A suspicious state of mind 
is subjective, which means the court would have to draw inferences concerning 
a person’s state of mind in relation to a particular set of circumstances from the 
evidence at its disposal concerning those circumstances.

113
 However, FICA 

does add an element of objectivity with the phrase “ought reasonably to have 
known or suspected” in section 29 (1) of FICA”.

114
 Therefore, the court would 

most probably embark on an analysis of the subjective and the objective in 
order to reach a value judgment. 
 

4 3 Comment 
 
Both FICA and POCA, place onerous and controversial mandatory reporting 
and disclosure duties on accountable institutions such as attorneys as well as 
on supervisory bodies.

115
 Attorneys have protested against such mandatory 
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disclosure duties because such duties have a profound and deleterious impact 
on the independence of the Bar, which independence is crucial for the proper 
functioning of the administration of justice.

116
 Moreover, “a citizen’s right to 

absolute confidentiality from [his] law firm is a basic fundamental legal right”.
117

 
Furthermore, the right to “absolute confidentiality”, is completely disregarded in 
the money-laundering legislation.

118
 This is an argument which has spread 

across borders and is also applicable to South Africa.
119

 One has to agree that 
there is such a thing as absolute confidentiality and that attorneys should be 
trusted to deal with clients who may be involved with money-laundering 
activities by advising these clients of the illegality of their dealings and if 
necessary, by severing ties with these clients. 

    Unfortunately, the law does not see it like that and those who fail to report 
suspicious and unusual transactions are guilty of an offence in terms of section 
52 of FICA. Section 68 of FICA stipulates that a contravention of section 52 of 
FICA renders a person “liable to imprisonment for a period not exceeding 15 
years or to a fine not exceeding R10 000 000.” The seriousness of the sanction 
necessitates detailed guidance by the law society in order to empower and 
protect their bona fide members.

120
 Failure to provide guidance, information 

and training will most likely have the result in rendering well-meaning attorneys 
accomplices in money-laundering schemes. 

    The reporting duties of any suspicious transactions create tension between 
the duties that attorneys have towards the state and those duties that are 
owing to their clients.

121
 In addition, attorneys effectively have to answer to the 

FIC, as well as to the LSSA. 
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5 ATTORNEYS’ ETHICS AND PROFESSIONAL DUTIES 
 

5 1 General 
 
It becomes incumbent to discuss legal professional privilege in some detail and 
to show how the the duty to report and other duties in terms of FICA conflict 
with and affect legal professional privilege. Both the rules of confidentiality and 
legal professional privilege stem from what legal practitioners know as 
professional conduct or ethics which is as much part of the law as any other.

122
 

Professional ethics refer to a body of rules drawn from various sources, which 
regulate the conduct within the legal profession.

123
 

    According to Lewis’s golden rule, a practitioner must avoid all conduct, 
which, if known, could damage his reputation as an honourable lawyer and an 
honourable citizen.

124
 A failure to act in accordance with these rules is 

sanctioned through disciplinary steps that may include the suspension or 
removal from the roll of practitioners.

125
 Legal practitioners have duties, not 

only towards their clients, but also towards the state,
126

 the court,
127

 their 
colleagues, correspondents, advocates, witnesses in both civil and criminal 
matters, the provincial Law Societies, and the public. It is, however, their duties 
towards their clients that form the subject of the present discussion. 

                                                                                                                                             

threshold reporting obligation under s 28 of FICA whereas physical cash payments presented 
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of South Africa Professional Conduct 43). In the matter of the Society of Advocates of South 
Africa (Witwatersrand Division) v Fischer 1966 (1) SA 133 (T) 137F, De Wet JP stated the 
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    The attorney and client relationship is based on a contract of mandate.

128
 

There is an implied term of contract between an attorney and his/her client that 
the attorney will preserve the confidentiality of all communications, whether oral 
or documentary, between the attorney and his/her client.

129
 Unless granted 

absolute assurance of confidentiality, clients will be reluctant to disclose all 
material facts to their legal representatives, which in turn may prejudice the 
client’s case.

130
 The confidence of the client must be preserved by his attorney 

except to the extent that disclosure may be rendered necessary or 
permissible.

131
 It embraces all oral and documentary information respecting the 

client’s affairs gained in acting for him whether from the client himself or from 
any other source whatsoever.

132
 

    The concept of confidentiality is wider than that of privilege, since information 
may be confidential even though it is not protected by legal professional 
privilege.

133
 A duty of confidentiality exists when a party has a right to prevent 

another from disclosing confidential information to someone else.
134

 Thus the 
duty of confidentiality may arise from either a contract or a delict and a breach 
of this duty may result in an action for damages, or the granting of an interdict 
against further disclosure.

135
 

    Compliance with section 29 of FICA may have the effect of compromising 
the confidential relationship between an attorney and his client.

136
 Remember, 

section 37 of FICA holds that the reporting obligations override any duty of 
secrecy or confidentiality imposed by legislation, agreement or the common 
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law.

137
 However, if section 37(2) is taken into account, the reporting obligations 

under FICA do not apply to communications that are protected by legal 
professional privilege

138
 and thus do not override the common-law rules of legal 

professional privilege.
139

 It is therefore essential to distinguish between 
confidentiality and privilege.

140
 Confidentiality is a wider concept than privilege, 

since information may be confidential even though it is not protected by legal 
professional privilege.

141
 Confidentiality is a necessary condition for claiming 

privilege but it is not a sufficient condition for such a claim.
142

 The mere fact 
that a communication was made in confidence will not necessarily mean that 
that communication is privileged.

143
 That privilege attaches only if the 

communication is made for the purpose of obtaining legal advice, so that a 
statement, unconnected with the giving of legal advice, will not be privileged 
even if it was made in confidence.

144
 

    In addition to the contractual obligation of confidentiality, there exists a 
doctrine in our law that confidential communications between an attorney and 
his client are “privileged” from disclosure.

145
 Attorneys may therefore be obliged 

to disclose confidential communications between attorney and client but not 
information subject to attorney and client privilege in terms of section 37(2) of 
FICA.

146
 The law of professional privilege applicable in South Africa is as it was 

in the English law on 30 May 1961.
147

 The general rule in our law is that 
communications between a legal adviser and his or her client are privileged if 
the legal adviser was acting in a professional capacity at the time, the adviser 
was consulted in confidence,

148
 the communication was made for the purpose 

of obtaining legal advice and the advice does not facilitate the commission of a 
crime or fraud.

149
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    With regard to a legal advisor acting in his professional capacity, the mere 
fact that a person is an advocate or an attorney doesn’t necessarily mean that 
everything that the attorney or advocate might say, or might be said to him for 
the purpose of obtaining his or her advice will be privileged.

150
 A relationship 

between legal adviser and client must, however, exist for communication to be 
regarded as privileged, and advice should not be given on a friendly basis only, 
as friendly conversation will not be covered in terms of privilege.

151
 

    Legal professional privilege means that communications between a legal 
practitioner and a client may not be used in evidence.

152
 Put differently, it is the 

protection from evidential use of certain confidential material.
153

 A client has a 
fundamental right to give and take legal advice with complete confidence that 
communications between legal practitioner and client are protected.

154
 Without 

such right our adversarial system of litigation cannot operate properly.
155

 
Section 201 of the Criminal Procedure Act

156
 makes provision for privilege of a 

legal practitioner in criminal proceedings.
157

 The privilege is the privilege of the 
client, not the attorney and if an attorney claims privilege, he does so on behalf 
of the client. In fact, the attorney has a duty to claim such privilege.

158
 Privilege 

does not operate if the client obtains the legal advice in order to further a 
criminal end.

159
 A legal advisor who knowingly participates in the commission 

of a crime does not act professionally and the authorities suggest that even if 
he had no knowledge of the purpose for which advice was sought, no privilege 
will attach to the communications with the client if the latter obtained the advice 
in order to further a criminal objective.

160
 

    The doctrine of legal professional privilege is not a mere rule of evidence, it 
is necessary for the proper functioning of the legal system.

161
 This point cannot 
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be overemphasized.

162
 One cannot agree more with this point of view: 

Sufficient trust in the attorneys’ integrity and ethical behaviour in circumstances 
where clients engage in illegal activities should be sufficient.

163
 

    There are many opinions regarding the attorneys’ reporting duties in terms of 
FICA and legal professional privilege. Trengrove mentions that, even though 
privilege and confidentiality are separate concepts, these overlap since 
confidentiality is a “necessary condition but not a sufficient condition of legal 
professional privilege”.

164
 Furthermore, communication must be intended to be 

confidential in order for it to be privileged.
165

 The connection between 
confidentiality and legal professional privilege has been explained in the matter 
of Bank of Lisbon and South Africa Ltd v Tandrien Beleggings (Pty) Ltd

166
 as 

“the basis of privilege is confidentially. When confidence ceases, privilege 
ceases”.

167
 One can agree with this statement. 

    Problems arise when communications that were made in confidence 
between attorneys and clients that are unrelated to the giving of legal advice 
referred to as non-privileged confidential information. Section 37(1) overrides 

                                                           
162

 Schmidt and Zeffert in Joubert and Faris (eds) The Law of South Africa Vol 2 503 are of the 
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2010 University of Pretoria research paper 25. 
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upon the view that confidentiality was necessary for the proper functioning of the legal system 
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the matter of Geovagnoli v Di Meo 1960 3 SA 393 (D) 399  A-B that it is a question of fact 
whether communication was made in confidence.  

166
 1983 (2) SA 262 (W) 629G. 

167
 Adv Trengrove legal opinion 2002 (unpublished) (see fn 139 above) 15, interprets s 37 of FICA 

is as follows: “Section 37(1) deals with confidentiality whilst section 37(2) deals with privilege. 
Section 37(1) provides that reporting obligations in terms of FICA override ‘any duty of secrecy 
or confidentiality or any other restriction in the disclosure of information’ irrespective of whether 
the restriction is imposed by legislation, or common law or an agreement. The operation of 
section 37(1) is subject however to section 37(2).
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 This provides that section 37(1) does not 

apply to communications that are protected by common-law rules of legal professional privilege 
whilst section 37(2) privilege extends to communications made in confidence between an 
attorney and client for either the purposes of legal advice or actual or contemplated litigation, or 
an attorney or third party for the purposes of legal advice or actual or contemplated litigation.” 
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the duty of confidentiality that falls short of legal professional privilege.

168
 

Trengrove argues that there is a need for attorneys to be able to distinguish 
between information falling within section 37(1) and 37(2) of FICA, which may 
invariably give rise to difficulties in practice that may represent “a significant 
burden to the attorney”.

169
 It is difficult to distinguish between information or 

communications which may be confidential and thus reportable under section 
37(1) of FICA, and communications which are privileged and protected by 
section 37(2) of FICA. 

    A very relevant matter is the constitutionality of section 37(1) of FICA 
Trengrove analysed in detail various rights of the Constitution against the 
reporting obligation such as the right to privacy,

170
 a fair criminal trial,

171
 a fair 

public hearing,
172

 a trade,
173

 freedom and security of the person,
174

 and 
concluded that the Constitution is not violated in this regard.

175
 With regard to 

section 14 of the Bill of Rights the fundamental right to privacy is protected and 
it includes the right not to have, inter alia, the privacy of their communications 
infringed.

176
 Although FICA probably infringes this right to privacy by requiring 

attorneys to disclose non-privileged confidential information,
177

 the question is 
whether such an infringement is justified in terms of section 36(1) of the 
Constitution. Given the purpose of FICA as a whole, the state probably has a 
legitimate interest in requiring the disclosure of the confidential information that 
does not satisfy the requirements of privilege (non-privileged confidential 
information).

178
 FICA accordingly does not violate the right to privacy.

179
 

Rather, the provisions of the FICA that require attorneys to disclose non-
privileged confidential information are rationally connected to a legitimate 
government purpose, and the fact that the legislature might have achieved its 
end by less restrictive means does not render those provisions “irrational”.

180
 

    Whether FICA destroys the independence of the attorneys’ profession and 
whether section 37 of FICA is ‘irreconcilable with the notion of attorney-client 
confidentiality’ was answered in light of section 1(d) which states that the 
Republic of South Africa is founded on the values of the “rule of law” as well as 
section 35(3)(f) of the Constitution which states that an accused person has the 
right “to choose, and to be represented by a legal practitioner”.

181
 

    Trengrove supports the notion that FICA does not override attorney-client 
privilege. In fact, it protects privileged information in section 37(2) of FICA, and 
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it is only non-privileged confidential information that section 37(1) of FICA 
requires reporting by attorneys.

182
 Thus, the enforced disclosure of non-

privileged confidential information does not threaten the existence of the 
independent legal profession.

183
 The writer concludes that section 37(2) of 

FICA recognizes and protects legal professional privilege.
184

 Furthermore 
attorneys have never had an entitlement to refuse to disclose to court non-
privileged confidential information regarding a client and that this has not 
inhibited the growth of an independent attorney’s profession.

185
 This reporting 

obligation directly impacts on attorneys as it places a reporting obligation on 
them to report suspicious and unusual transactions, which are not subject to 
legal professional privilege.

186
 The attorney’s relationship with a client is, 

however, always understood and practised in the context of client 
confidentiality or the legal professional privilege, which results in discomfort 
regarding this reporting obligation.

187
 

    If not unconstitutional, section 37 of FICA may still be seen as harsh and the 
demands of FICA extraordinary.

188
 According to the LSSA guidelines,

189
 the 

provisions of FICA do not impact on an attorney’s ethical right and duty not to 
accept an unlawful mandate from a client or to withdraw from a matter.

190
 

Similarly, there is also no requirement in FICA that prescribes that an attorney 
must cease working for a client where a report has been made to the FIC, 
particularly where the matter reported is relatively trivial.

191
 Van der 

Westhuizen, however, suggests that it would be preferable to discontinue the 
professional attorney-and-client relationship as soon as possible before a 
report is made in terms of sections 29(3) and (4) of FICA, given the risk that 
continuing to act for a client might constitute a money-laundering offence.

192
 It 

is further advised in this respect that care should be taken to ensure that an 
attorney’s withdrawal from a matter cannot be construed in any way as tipping-
off the client.

193
 

    Bester is of the opinion that the mere notion of the “conscription” of attorneys 
to “spy” on and report the doings of their unsuspecting clients to a government 
agency and to be designated the repository of the client’s rights, no matter how 
noble the cause, is morally and ethically repugnant.

194
 Perhaps, the suggestion 
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in respectful retort to Trengrove’s findings, that the issue has to be dealt with 
on a case-by-case basis, bears more significance in light of the issues raised 
by the learned authors in this section. 
 

6 INTERNATIONAL  BAR  ASSOCIATION 
 
The International Bar Association (“IBA”) published the International Bar 
Principles on Conduct for the Legal Profession,

195
 which was developed for 

practising lawyers across the globe, and which provides lawyers with a 
framework to carry out their professional duties in a manner consistent with 
upholding the dignity and respect the profession in relation to their clients.

196
 

    The gathering pace of globalization and increase in cross-border 
transactions has led to the Code of Ethics being revisited and republished, 
resulting in the most recent publication.

197
 The Commentary on the 

International Bar Association’s International Principles on Conduct for the Legal 
Profession was adopted by the International Bar Association at the Warsaw 
Council Meeting on 28 May 2011. 

    Article 4 of the IBA Principles deals with confidentiality and professional 
secrecy and states that the general principle is that: “A lawyer shall at all times 
maintain and be afforded protection of confidentiality regarding the affairs of 
present or former clients, unless otherwise allowed or  required  by law and/or 
applicable rules of professional conduct.” 

    Furthermore, the explanatory note to the general principle in Article 4 above 
emphasizes the right and duty of a lawyer to keep information received from 
and advice given to clients confidential as it is not only an indispensable feature 
of the rule of law.

198
 It is also essential to public trust and confidence in the 

administration of justice as well as the independence of the legal profession.
199

 

    The IBA principles recognize, however, that recent legislation imposing 
special duties upon lawyers to assist in the prevention of criminal phenomena 
such as terrorism, money laundering or organized crime has further eroded the 
protection of the lawyer’s duty of confidentiality.

200
 

    The lawyer’s obligation of confidentiality and professional secrecy according 
to the IBA principles applies also to assistants, interns and all employed within 
the law firm.

201
 Furthermore, the IBA principles advise that lawyers should also 

take care to ensure that confidentiality and professional secrecy are maintained 
in respect of electronic communications, and data stored on computers.

202
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    Even though both the guidelines and the IBA principles recognise the 
importance of confidentiality and privilege in the legal profession, they like 
FICA, are prepared to overlook confidential communications in situations where 
the information is “absolutely indispensable” in order to allow attorneys to help 
combat money laundering. This doesn’t help alleviate the tension and 
uncertainty, however, as what is considered “absolutely indispensable” can 
only be determined on a case-by-case basis. 
 

7 INTERNATIONAL MONEY-LAUNDERING INSTRU-
MENTS AND COMPARATIVE ANALYSIS OF MONEY-
LAUNDERING PROVISIONS AND REPORTING 
OBLIGATIONS 

 

7 1 International  instruments  and  standards 
 
With a view to encouraging co-operation and mutual legal assistance and 
creating a minimum international standard in money-laundering and drug-
trafficking counter-measures, a number of countries became signatory to 
various international regulatory and policy instruments.

203
 These include the 

Vienna Convention,
204

 the 1999 United Nations International Convention for the 
Suppression of the Financing of Terrorism,

205
 United Nations convention 

Against Transnational Organized Crime 2003 (the Palermo Convention)
206

 and 
the United Nations Convention Against Corruption.

207
 With the signing of 

international instruments such as the Vienna and Palermo Conventions, South 
Africa confirmed its commitment towards the combating of crime and money 
laundering.

208
 Another indication of this commitment is South Africa’s joining 

the FATF in 2003 which is an inter-governmental body that focuses exclusively 
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on combating money laundering and funding of terrorism.

209
 The FATF is 

essentially a policy-making and standard-setting body that promotes policies to 
combat money laundering.

210
 In 1990, the FATF formulated the so-called Forty 

Recommendations to address the problem.
211

 These recommendations which 
have been reviewed in 2012 are “soft law.”

212
 

    The financial provisions of the Recommendations mirror the general “know-
your-client” policy provisions and relate to both banks and non-bank 
institutions.

213
 Included are recommendations concerning the elimination of 

anonymous accounts; record keeping; suspicious transactions reporting; and 
encouragement of modern systems of money management in the lieu of the 
cash practices.

214
 

    The implementation of the Recommendations by members and non-
members is essentially enforced through peer political and economic 
pressure.

215
 Recommendation 23(a) states that: “Lawyers, notaries, other 

independent legal professionals and accountants should be required to report 
suspicious transactions when, on behalf of or for a client, they engage in a 
financial transaction in relation to the activities described in paragraph (d) of 
Recommendation 22.”

216
 This particular recommendation is the culmination of 

several years of hard work by the IBA Anti-Money Laundering Legislation 
Implementation Group (“AMLLIG”), the American Bar Association and the 
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Council of Bars and the Law Societies of Europe. These organizations have 
have worked intensively to move the FATF from a position of knowing little and 
caring less about the unique nature of the legal profession to one where there 
is now a proper dialogue.

217
 

    There are therefore global standards and guidelines on reporting duties, and 
FICA is clearly not a local weapon of terror. In order to elaborate on this 
statement, country-specific discussions of Canada and the United Kingdom will 
now be provided. 
 

7 2 Canada 
 

7 2 1 General 
 
Within the Canadian federal democracy, provincial legislators are responsible 
for legislation governing the legal profession.

218
 The Federation of Law 

Societies of Canada (“the Federation”) is the coordinating body of the 14 
governing bodies that are statutorily charged with the responsibility of 
governing Canada’s lawyers in the public interest.

219
 The Federation, on behalf 

of its member law societies, has publicly stated its support for the Canadian 
government’s efforts to fight money laundering and terrorist financing, 
recognizing the importance of the objectives of federal legislation and 
concurring with its basic purpose.

220
 

    The Canadian anti-money-laundering framework is contained in the 
Proceeds of Crime (Money Laundering) Act,

221
 (“PCMLA”) and related 

regulations.
222

 These provisions loosely follow the Criminal Justice Act 1993 
(“CJA”) provisions of the United Kingdom which is the second foreign law 
country this paper focuses on.

223
 The PCMLA encompasses the proceeds of a 

“designated offence” in Canada or an offence committed elsewhere which 
would constitute a “designated offence” had it been committed in Canada.

224
 

    The PCMLA which was enacted by the federal government in 2000 in 
response to the original FATF 40 Recommendations and its regulations, seek 
to tighten the trade practices which make a particular industry or profession 
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vulnerable to money-laundering activities.

225
 Under the scope of the Terrorist 

Financing Act 2001 regulated persons and entities are required to report 
“suspicious transactions” and certain other financial transactions to the 
Financial Transactions and Reports Analysis Centre of Canada, a federal 
agency that was set up to receive and analyse financial intelligence and 
disclose it to the police.

226
 The Canadian legal profession viewed the provisions 

of the legislation and proposed regulations affecting legal counsel as infringing 
on solicitor-client confidentiality and the fundamental independence of 
Canadian lawyers.

227
 

    South African anti-money-laundering legislation is similar to that of Canada 
in that both countries have enacted modern legislation which is particularly 
onerous on attorneys. Both countries have their own respective law societies 
that regulate the legal profession.

228
 

 

7 2 2 The  legal  profession  and  money  laundering 
 
Initiatives to fight money laundering, which include the fulfilment of Canada’s 
commitments through its membership in the FATF, must be accomplished 
within the framework of Canadian societal values and constitutional 
principles.

229
 The FATF recognized such principles with, for example, 

Recommendation 16 (now 22d) which states that lawyers are not required to 
report suspicious transactions if the information was obtained in circumstances 
where they are subject to professional secrecy or professional privilege.

230
 

 

7 2 3 Lawyers’  duties  towards  their  clients 
 
There are different perspectives on lawyers’ duties towards their clients. Justice 
Allan accepts that the “solicitor-client relationship” is a unique one, not 
comparable to the other professions and entities covered by the Act and 
Regulation.

231
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    Lawyers are required to report the activities of their clients to the government 
in disregard of the Code of Professional Conduct, which “generally requires 
lawyers to hold in strict confidence all information concerning the business and 
affairs of clients.” 

232
  

    Paton observes that even prior to the enactment of the PCMLA, concerns on 
confidentiality and reporting were noted and in 1999 the Canadian Bar 
Association (“CBA”) had responded to requests from the Solicitor General of 
Canada for input on proposals to create Suspicious Transaction and Cross 
Border Currency Reporting regime by urging consultations with the legal 
profession.

233
 It was noted that the inclusion of lawyers and law firms in the 

category of persons or institutions required to report was “likely inconsistent 
with the duty of confidentiality which lawyers owe to their clients.”

234
 Despite 

concerns expressed by the Federation in November 2001, the Federal 
government promulgated regulations making the PCMLA applicable to lawyers, 
and requiring legal counsel to secretly report suspicious transactions by their 
clients.

235
 Thus the Federation and the Law Society of British Columbia, 

supported by the Canadian Bar Association, initiated proceedings in the 
Supreme Court of the province of British Columbia challenging the 
constitutionality of the legislation and seeking interlocutory relief from the 
application of the regulations to legal counsel.

236
 

    In the matter of The Law Society of BC v AG Canada; Federation of Law 
Societies v AG Canada

237
 the British Colombian Supreme Court exempted 

lawyers from compliance with the PCMLA pending a constitutional challenge of 
that Act. The legal regulators argued that the PCMLA would place vast 
amounts of information, unconstitutionally obtained, in the hands of 
government agencies, resulting in irreparable harm to the relationship of loyalty 
and trust between clients and legal counsel.

238
 

    The question of the appropriate balance between disclosure in the public 
interest and the broader protections of solicitor-client privilege was placed 
squarely at the heart of the parliamentary debate and later before the courts.

239
 

The impact on the role of the place of the lawyer as gatekeeper, and the 
balance between a lawyer as an advocate of individual interest and as a 
protector of the broader public in the face of terrorism and other threats, 
remained important themes throughout.

240
 

    Further legal action by the Federation of Law Societies
241

 against the federal 
government lasted four years and was eventually adjourned without a decision 
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on the merits of the constitutionality of the impugned provisions.

242
 All these 

cases were based on the balancing of public and private interests in a similar 
way and none of which resolved the issue of where the balance should lie.

243
 

    The essence of the constitutional challenge in the matter of the Law Society 
of British Columbia v Canada (Attorney General)

244
 was that the PCMLA

245
 

included obligations to report suspicious and prescribed transactions, and 
required lawyers to act as secret agents of the state, collecting information 
about clients against their interests and secretly reporting to a government 
agency.

246
 The contention was that the legislation threatened fundamental 

Canadian constitutional principles, which required that lawyers maintain an 
undivided loyalty to their clients, consistent with the independence of the bar 
and the integrity of the administration of justice.

247
 

    The British Columbia Supreme Court accepted these arguments, finding that 
the legislation represented “an unprecedented intrusion into the traditional 
solicitor-client relationship”.

248
 The court granted an interim injunction 

exempting legal counsel from the requirement to report “suspicious 
transactions”, pending a full hearing on the merits of the case.

249
 The British 

Columbia Court of Appeal affirmed the order, and the Supreme Court of 
Canada, Canada’s highest court, denied the government’s application to 
stay.

250
 As a result, in May 2002 the Attorney General of Canada agreed to 

suspend the application of the legislation to all Canadian lawyers, pending a 
final decision on the merits of the constitutional challenge to the legislation.

251
 

At the time, the federal government indicated that following consultations with 
the legal profession, the government intended to put in place a new regulatory 
regime for lawyers that more appropriately reflected their duties.

252
 In the 

meantime, the parties agreed to adjourn the constitutional challenge indefinitely 
and all lawyers in Canada were to remain exempt from the legislation, and any 
new regulations, by virtue of the injunction.

253
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    The government has since amended the PCMLA to exempt lawyers from the 
suspicious transaction-reporting requirements.

254
 The injunction and 

subsequent amendment of the legislation, coupled with the government’s 
acknowledgement that the law societies are serious about exercising their 
mandate to regulate in this critical area, was an important victory.

255
 

    The Federation of Law Societies of Canada thereafter adopted its own 
initiatives to fight money laundering and terrorist financing, independently of the 
litigation.

256
 Over the past decade, the CBA has continued to intervene in most 

of the leading cases at the Supreme Court of Canada involving solicitor-client 
privilege.

257
 Most recently, in the case of Ontario (Public Safety and Security) v 

Criminal Lawyers Association,
258

 it was argued that without a strict application 
of solicitor-client privilege “access to justice and the quality of justice in this 
country would be severely compromised.” 

    By voluntarily accepting responsibility to work against money laundering and 
terrorist financing, independent of Government action, law societies have, as 
suggested by MacDonald eliminated the need for federal regulation of the legal 
profession.

259
 It is the view of MacDonald that self-regulation in this regard is 

consistent with the best traditions of regulation of the profession.
260

 At its most 
basic level, the role of a law society is to regulate lawyers in the public 
interest.

261
 Preventing lawyers through appropriate law-society regulation from 

assisting, knowing or otherwise, any money-laundering activity, and responding 
strongly to breaches of regulation promotes the public interest.

262
 

    The Federation has also consistently stressed the importance of the 
independence of the bar which is free from the interference of state authorities 
is a critical component of the rule of law.

263
 Members of the public must have 

confidence in a system of justice that provides them with legal counsel who is 
free from the influence of the state.

264
 

    In this regard, in the matter of Finney v Barreau du Quebec,
265

 where a 
decision of the Supreme Court of Canada dealt with the issue of the bar’s 
independence, it was stated that: “An independent bar composed of lawyers 
who are free of influence by public authorities is an important component of the 
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fundamental legal framework of Canadian society.”

266
 Even though the 

constitutional issues raised by the Federation of the Law Society were never 
definitely answered, the judges in the respective matters discussed herein 
above have taken a clear view in that anti-money-laundering provisions 
compromising the legal professions’ ethical duties towards their clients, is a 
difficult pill that shall not be swallowed. 
 

7 2 4 Comment 
 
It is evident that the position that Canadian courts have taken with regard to 
anti-money laundering reporting provisions is sui generis in that the legal 
profession has been allowed to remain self-regulated and separate. This 
unique stance of the Canadian courts is a result of years of litigation on the 
controversial aspects of the ethical rules of the profession versus the need to 
report suspicious transactions to circumvent organized crime. It is submitted 
that this is what the position should be if the profession wishes to protect the 
interests of the public. Taking this position, however, does put strain on the 
purposes sought to be achieved by the legislature in the enactment of money-
laundering provisions. Emphasis can only be placed on the need to balance the 
conflicting interests, a task which is no easy feat. 

    Canada has leaned towards the protection of the legal professional privilege 
rather than the enforcement of anti-money-laundering reporting provisions. But, 
where is the line to be drawn? At some point, pragmatism takes over and one 
must accept that terrorist-funded activities for example, have their source of 
income from countries whose protection over their financial sector is less than 
a good reflection of the international standards. Does the fact that the 
constitutions of Canada and South Africa are similar make any inroads into the 
discussion thus far? Can this be where jurists differ on the interpretation of 
some of the rights at play? It seems, however, given the comparison between 
the positions in Canada and South Africa, that no matter how similar the legal 
systems are to each another, it is not a decisive factor to be taken into account. 

    Perhaps the fact that Canada has been successful in overriding the duty to 
report in the legal profession (to the extent that South Africa and the UK have 
not) is because Canadian lawyers have not only voiced their concerns, but 
have gone so far as to challenge the said anti-money-laundering provisions in 
court. Despite many opinions regarding this controversial topic in the South 
African sphere, it has yet to be challenged, and until then legal professionals 
will not have clarity. 
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7 3 The  United  Kingdom 
 

7 3 1 General 
 
The common law in the UK with regard to the rules of privilege and 
confidentiality is that there is an absolute privilege as to communications 
between a lawyer and a client in relation to legal proceedings, whereby such 
information is inadmissible as evidence in a court of law.

267
 The scope of legal 

professional privilege is broad as it also extends from the position between a 
lawyer and his client to legal advice outside the context of on-going litigation.

268
 

    The UK no longer uses the term “solicitor-client privilege” except in historical 
references and like South Africa refers rather to “legal professional privilege”.

269
 

The law of professional privilege applicable in South Africa is as it was in the 
English law on 30 May 1961.

270
 The similarity between these two legal systems 

is that there exists a doctrine in both South African common law and UK 
common law that confidential communications between an attorney and his 
client are “privileged” from disclosure.

271
 

    According to Halsbury, a solicitor cannot be compelled to disclose 
communications, whether oral or written, passing directly or indirectly between 
him and his client, between him and a person who is communicating with him 
professionally with a view to becoming his client, for the purpose of giving or 
receiving legal professional advice, if they are legitimate communications in the 
sense that they are not made in the furtherance of fraud or crime.

272
 The 

privilege extends to information which a solicitor receives in a professional 
capacity from a third party, and which is then conveyed to the client.

273
 The 

effect of privilege is that neither the client, nor the solicitor without his consent 
can be compelled to disclose the communication in the course of legal 
proceedings.

274
 The privilege is that of the client, not the solicitor’s and until the 

client has waived the privilege it is the solicitor’s duty, if he is requested to 
make disclosure, to claim the privilege.

275
 

    In Price Jefry Bolkiah v KPMG
276

 the professional duty of confidentiality was 
considered in detail. Lord Hope stated that it “extends well beyond that of 
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refraining from deliberate disclosure”.

277
 In the more recent R v Special Comrs 

& Anor ex p Morgan Grenfell
278

 Lord Hoffmann restated that “the policy of legal 
professional privilege requires that the client should be secure in the 
knowledge that protected documents and information will not be disclosed at 
all.” 

    The duty of confidence and legal professional privilege are protected. Not 
only is this duty upheld in common law and case law, but it can also be 
observed in principle 2.3.3 of the Law Society’s Guide to Professional Conduct 
where confidentiality was declared to be “a primary and fundamental right and 
duty of the lawyer” and is (or was) the essence of a lawyer’s function.

279
 

However, a solicitor has a legal obligation to notify the police if he has reason 
to suspect his client of being involved in money laundering and in those 
circumstances he has no right to rely on professional privilege as to the 
communications between himself and his client if they are made with a view to 
furthering any criminal purpose.

280
 

 

7 3 2 Anti-money-laundering  legislation 
 
As with South Africa and Canada, there is specific legislative targeting of the 
crime of money laundering in the UK. Legislation that was enacted for the 
purpose of combating money laundering in the UK is summarized below. The 
Criminal Justice Act

281
 (“CJA”) extended the scope of previous UK anti-money-

laundering offences from specifically defined crimes such as drugs and 
terrorism to the non-specific category of other “serious crimes” pursuant to the 
first and second European Union anti-money-laundering directives.

282
 The 

principle money-laundering offences created by the CJA were as follows:
283

 

• Assisting the retention or control of the proceeds of criminal conduct by 
another, knowing or suspecting others to be involved in money laundering; 

• acquisition possession or use of proceeds of criminal conduct, knowing the 
property concerned to be tainted; and 

• concealing or transferring property, knowing or having reasonable grounds 
to suspect that property is the proceeds of criminal conduct. 

    The Proceeds of Crime Act
284

 (“POC”) replaced the anti-money-laundering 
provisions of the CJA as well as other anti-money-laundering legislation such 
as the Criminal Justice Act 1998 as well as the Drug Trafficking Act 1994.

285
 

The POC restates the money-laundering offences, replacing the parallel drug- 
and non-drug crime money-laundering offences with single offences that do not 
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distinguish between the proceeds of drug trafficking and other crimes.

286
 

Section 330 of the POC deals with a failure to disclose, and introduces a 
negligence test for liability under this offence, or negligently failing to report a 
money-laundering offence.

287
 

    The offence is committed if the following three conditions are satisfied:
288

 

• A person knew or suspected, or has reasonable (that is objective) grounds 
for knowing or suspecting, that another person is engaged in money 
laundering, even if he/she did not actually know or suspect; 

• the information or other matter on which the knowledge or suspicion is 
based, or which gives reasonable grounds for such knowledge or suspicion, 
came to the person in the course of a business in the “regulated sector”; 
and 

• the person failed to report the information or suspicion of money laundering 
by means of a suspicious activity report to the authorities as soon as 
practicable after it came to that person. 

    The provisions of the POC apply to those working in the UK’s “regulated 
financial sector” which includes accountants, lawyers, trustees and many other 
categories.

289
 However, section 330(10) of the POC contains an exception for 

the need to report privileged information or other matter which comes to a 
professional legal adviser in privileged circumstances if it is communicated or 
given to him: 

 
“(a) by (or by a representative of) a client of his in connection with the giving by 

the adviser of legal advice to the client; 

 (b) by (or by a representative of) a person seeking legal advice from the adviser; 
or 

 (c) by a person in connection with legal proceedings or contemplated legal 
proceedings.” 

 
    Section 330(11) of the POC excludes from the “privilege defence” 
information or other matters which are communicated or given with the 
intention of furthering a criminal purpose.

290
 This overriding duty to the state is 

also reflected in principle 16 .02 of the Law Society’s Guide to Professional 
Conduct which allows a solicitor to report his client to the authorities rather than 
be dragged into providing assistance in the perpetration of a crime.

291
 

    The Money Laundering Regulations
292

 (“MLR”) must also be noted. These 
were first published by the UK Treasury in 1999, revised in 2003, replaced in 
2007 and further amended in 2012 by the Money Laundering (Amendment 
Regulations).

293
 The MLR 2007 came into force on 15 December 2007 applies 
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to “relevant persons” acting in the course of business carried on by them in the 
UK, which inter alia includes independent legal professionals.

294
 

    The MLR 2007 also sets out administrative requirements for the anti-money-
laundering regime and sets out the scope of customer due diligence. It is 
interesting to note that the reporting requirements set out in the MLR 2003 
have also been replaced and neither is there any mention in the MLR 2007 for 
provision of the protection of legal professional privilege. 

    There is an obvious concern to solicitors with regard to the conflict that is 
created in terms of anti-money-laundering legislations requiring disclosure, 
where a non-disclosure amounts to severe penalties for solicitors.

295
 The 

maximum penalty for the offence is five years’ imprisonment and/or an 
unlimited fine.

296
 The fact that anti-money-laundering laws and -procedures 

have entirely changed the position of professionals and practitioners in terms of 
their traditional duty of confidentiality towards their clients.

297
 Bennett resolves, 

however, that part of the solution is to make prospective, as well as existing 
clients clearly aware at the “prospect” stage or the latter by means of a circular 
or notice attached to the next fee note, that public duties now outweigh the duty 
of confidentiality.

298
 Clients therefore need to be aware of the possibility that, if 

the attorney has any future suspicions, that it could lead to them being 
reported.

299
 Bennett holds that perhaps this outcome is the result of the UK not 

having a written constitution that has allowed such a long-standing common-
law principle of legal professional privilege effectively to be swept aside.

300
 

    Paton submits that these changes to lawyer regulation in England discussed 
above are indicators of government becoming “less inclined to bow to lawyers’ 
traditional role as governors of their own profession” and that the UK has 
implemented a more stringent anti-money laundering regime as well as 
obligations for lawyers beyond what is required by FATF guidance.

301
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    Although the UK’s Regulations applicable to solicitors have been in force for 
a number of years, the incorporation of the procedures into standard practice, 
has been slow. Even though the solicitors may be aware of the laws, they are 
mindful not to compromise their duties to clients.

302
 Reporting one’s suspicion 

that a client may be engaging legal services in order to legitimise-tainted funds 
is incongruous with the entrenched principle of confidentiality.

303
 However, on 

the other hand, compliance with the reporting obligations is highly encouraged 
because it provides solicitors with an escape from the likelihood of 
prosecution.

304
 This is in fact more ideal. Solicitors should be able to 

discourage their clients from engaging in illegal activities without being forced 
to breach their duties towards clients. Fear of prosecution and being implicated 
in illegal activities will force solicitors to act professionally towards their clients 
and to discourage them from participating in illegal activities. 

    This double-edged sword is particularly unfair on legal professionals who 
face a predicament in the view to furthering of the interests of the state. Where 
the legal profession is already one which is self-regulated, they now must face 
more government regulations which prove onerous as well as threatening to 
the independence of the profession. Their clients’ trust and confidence in the 
profession is at risk. Even though attorneys are not the only accountable 
institutions that are trying to balance their rights against their clients’ rights 
against the interests of the state, it is a profession that revolves around 
attorney-client confidentiality. 

    Banks and financial institutions were also traditionally known to afford 
confidential services that allow for the concealment of illegally obtained 
money.

305
 However, the fact that client privacy is also closely regarded in the 

financial sector, especially with regard to banking activities, the imposition of 
reporting requirements has not been thwarted because the procedures are 
legitimately within the authority of its regulators.

306
 

    Designating financial institutions with reporting responsibilities is the norm 
among the anti-money-laundering procedures in many jurisdictions and is 
endorsed by the FATF.

307
 Abendano rightfully submits in her article that placing 

similar obligations upon the legal profession appears problematic, however, 
because unlike financial institutions, lawyers are independent professional 
advisors.

308
 Lawyers place a high significance on the privacy of their dealings 

with clients and view intrusions as threatening to the integrity of the 
profession.

309
  

    Even though Abendano acknowledges that requiring UK solicitors to report 
their suspicions regarding a client is contradictory to the fundamental duties of 
confidentiality and privilege that attach in a solicitor-client relationship,

310
 she 

notes that due to the UK’s strong public policy against money laundering, an 
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occasional divergence from standard legal professional norms may be 
justified.

311
  

    It seems that even though the right to legal professional privilege is 
fundamental to the attorney’s profession, is entrenched in common law, 
protected by case law as well as by the principles of the UK Law Society, then 
there is a rationale as far as money laundering is concerned, behind the UK 
that enacted onerous reporting provisions against attorneys. Attorneys are 
utilized by money launderers to “legitimise” the proceeds of crime. 

    UK money-laundering laws treat privilege much like confidentiality by 
protecting solicitors against professional misconduct.

312
 Under the UK regime, 

providing authorities with information does not constitute a waiver of privilege 
as long as it is performed within the context of a criminal investigation.

313
 

Furthermore, by protecting barristers and solicitors against potential breaches 
of their professional obligations, UK laws attempt to facilitate the cooperation of 
the legal community when a criminal investigation of financial crime takes 
place.

314
  

    The difficulty in regulating the legal profession in the same manner in which 
the financial sector has been monitored is in the intrusion upon a professional 
community that places a high premium on confidentiality.

315
  Abendano submits 

in this regard that the only way in which this measure involving the legal 
community will work is if it does not interfere significantly with lawyers’ 
obligations to their clients.

316
 In addition, government control of a body of 

professionals designated with the duty to assist clients in their private 
endeavours may result in a division of lawyers’ loyalties.

317
 Confidence in the 

impartiality and independence of lawyers would erode and directly impact the 
quality of advice that legal professionals could offer to clients.

318
 

 

7 3 3 Comment 
 
The UK has seemingly moved towards a position where the ability of the legal 
profession to be independent and self-regulated is not protected, holding more 
important their duties towards the state, slowly and inevitably eroding the 
fundamental rule of legal professional privilege. In so doing, however, and it 
must not be disregarded, this strict approach to money-laundering provisions 
trumping legal professional privilege may have the result that the UK is less 
attractive as a haven for organized-crime syndicates. The pertinent question is, 
therefore, whether the cost of crime prevention is the degradation of the legal 
professions’ code of ethics, and whether this price is too high. 

    Even though both Canada and the UK, like South Africa have duties in 
places that can be traced back to common law in the case of the UK and 
Canada and to Roman-Dutch law in the case of South Africa, both countries 
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have enacted legislation in order to combat money laundering. The common 
effect that this legislation has had on attorneys’ rights to legal professional 
privilege has been damaging. Again, the question to be answered is whether 
crime prevention should be placed on a higher pillar of enforcement at the 
mercy of the legal profession’s ethical code, which has its own very important 
contributions to the administration of justice and client’s constitutionally 
protected rights (at least in Canada and South Africa). 

    From the discussion on the position in Canada, legal professionals through 
their law society challenged the onerous anti-money-laundering provisions in 
court and did so successfully, preserving their common-law duty of professional 
privilege under the regulation of its law society. 

    In the UK, however, regardless of whether lawyers are governed by their 
own law society, the courts have followed a strict observance of the legislation 
in order to combat money laundering. This is partly attributable to the fact that 
the UK does not have a supreme Constitution with which to test its Parliament’s 
legislation. This is in contrast to the Canadian and South African constitutional 
dispensation. Indeed, the fact that the UK’s parliamentary sovereignty has 
placed money-laundering provisions at the heart of the debate is no surprise. 
The effectiveness of the choice, in either of the chosen countries in this paper, 
is yet to be seen. Whether or not the UK has reduced its attractiveness to 
organized crime is beyond the scope of this paper. Suffice it to say that, if so, 
then a pat on the proverbial back may not be forthcoming if the cost of the 
disincentive is the crippling of the legal profession and its need to be self-
regulated for purposes of certainty and paramount ethical standards. 
Therefore, viewed holistically, the question is: What have we learnt from these 
comparisons in South Africa? More importantly whether South Africa has the 
right framework in place to enable it to balance the tightrope between enforcing 
anti-money-laundering provisions successfully and safeguarding legal 
professional privilege. 
 

8 CONCLUSION 
 
One can only speculate on the effectiveness of the current statutory measures 
as these apply to attorneys. Nevertheless, they do make certain 
recommendations which are aimed at assisting the legal professional in 
complying with anti-money-laundering reporting obligations. South African 
lawyers  must report their clients to the FIC for money-laundering offences in 
terms of FICA because they fall within the definition of “accountable institution”. 
This creates tension for attorneys between FICA’s reporting obligations on the 
one hand and the attorneys’ clients’ rights to legal professional privilege on the 
other. The ability of attorneys to render their professional services are 
compromised as clients will not be as eager to consult openly, in confidence 
and without fear, if they know that they may be reported. In addition, it is 
submitted that attorneys should be trusted not only to discourage their clients 
from participating in illegal activities such as money laundering but also to 
advise clients of the consequences of their actions. Furthermore, the ethics of 
the legal profession dictate that attorneys who are aware of their clients’ 
involvement in illegal activities should act in a way they see fit. For instance, an 
attorney who has advised a client of the dangers involved in their illegal 
behaviour may terminate the relationship with that client and formally distance 
himself from the client’s illegal activities. However, FICA creates the impression 



426 OBITER 2013 
 

 
that attorneys cannot be trusted to do what is right and that they should now be 
burdened with additional statutory obligations. 

    In Canada, the legal profession voluntarily adopted client-identification and 
record keeping requirements, which in the end effectively implemented the 
FATF initiatives while neatly sidestepping the creation of a positive duty to 
report.

319
 Federal legislation was designed to implement FATF initiatives and 

set the stage for direct confrontation between the public interest and the legal 
profession’s protection of what it considered to be its core values.

320
 The UK, 

on the other hand, has taken it to the extreme by so called “gold-plating” the 
underlying European directive, leading to lawyers making thousands of 
suspicious transaction reports a year.

321
 Solicitors have even gone to prison for 

not reporting transactions that the courts have subsequently ruled about which 
they should have had their suspicions.

322
 In the UK privilege remains a 

common-law doctrine which is subject to legislative restrictions in accordance 
with the doctrine of parliamentary supremacy.

323
 

    It is submitted that there is no need to regulate the South African 
professional legal industry any further. Until FICA’s reporting provisions are 
formally challenged in the Constitutional Court, attorneys will continue to 
remain uncertain as to their position, notwithstanding the fact that guidance 
notes have been issued to aid attorneys in this regard. As harsh and 
burdensome as it is for legal professionals, there is, still a statutory obligation to 
comply with the reporting duties, and to consult whenever possible, with the 
guidance notes. 

    How then does one comply with FICA and simultaneously preserve the 
attorney-client relationship? First, it is necessary to educate clients on the 
provisions of FICA, and especially on the attorney’s duty to report. In practice 
this means that new clients can and should be made aware of an attorney’s 
duty to report in an engagement letter.

324
 

    Second, legal practitioners should have a sound legal knowledge of FICA in 
order help the State combat organized crime and laundering activities.

325
 The 

LSSA’s guidance notes set out the rules and procedures.
326

 It is submitted that 
these aspects should be thoroughly assessed in the attorneys’ admittance 
exam. 

    In the third instance, it is advisable to keep up to date with the latest 
guidelines regarding the independence of the profession and possible 
infringements of the fundamental right to privacy and potential threats to the 
confidential attorney-client relationship. Because of the overriding professional 
duty owed by attorneys to their clients, it is important that in complying with 
their obligations under FICA, attorneys do not divulge information or furnish 
records or documents to the FIC furnished to them in their capacity as 
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attorneys in confidence by, or on behalf of, their clients, with which they need 
not necessarily part.

327
 What is considered necessary would be determined on 

a case-by-case basis. It is advisable that attorneys in each instance consider 
carefully the extent of the disclosure to be made, or and whether privilege may 
be invoked as provided in section 37(2) of the FICA, either in respect of all, or 
part of, the information or documentation sought.

328
 Privilege should be claimed 

in favour of clients to the full extent appropriate in the given circumstance.
329

 It 
is the awareness of this balance that will ensure compliance with the FICA 
without causing the attorneys’ profession to lose its credibility and even though 
the requirements of FICA seems like a dramatic invasion to the legal 
profession’s duties towards its clients, there is a legitimate purpose for doing 
so. 
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