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	IMPOTENT?  THE  PROSPECTS  OF

THE  NATIONAL  REGISTER  FOR

SEXUAL  OFFENDERS




1
Introduction

The National Register for Sexual Offenders was created in accordance with Chapter 6 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007. In terms of this Register, the names of all convicted and, in certain circumstances, alleged sex offenders who perpetrated a sexual offence against children or mentally-ill persons, before or after the coming into force of the Chapter, whether their convictions or alleged transgressions were committed in or outside the Republic, must be recorded in the Register. The purpose of the Register is to protect children and mentally-disabled persons against sexual offenders by establishing and maintaining a record of convicted and alleged sex offenders and informing employers, licensing authorities, and authorities dealing with fostering, kinship- and temporary safe care-giving, adoption or curatorship whether a person’s particulars appear on the register. Although the Register was implemented in 2009, it is still not functional and fraught with problems. These problems were already anticipated by the South African Law Reform Commission in 1997 who recommended against the establishment of such a register, yet the submission was ignored. It is not apparent that the Register is accomplishing its intended purpose. Not only is its proper functioning undermined by overbroad and vague provisions resulting in legal action being instituted, but resource and administrative challenges are also impeding its purpose. This note contextualises the Register and considers its current status as well as its future potential. It is argued that, despite atrocious sexual-offences statistics in South Africa, the Register is not a panacea to remedy the situation, and more viable alternatives should be utilised.
2
Background to the National Register for Sexual Offenders
In order to give effect to constitutional imperatives and international obligations, the South African Law Reform Commission (hereinafter “SALRC”; and previously South African Law Committee, amended by Judicial Matters Amendment Act 55 of 2003) appointed a committee in 1997 to review all legislation pertaining to children. This directive was subsequently adapted to include also sexual crimes committed against adults in the restructuring of the Sexual Offences Act of 1957. The possibility of incorporating a sex-offender register into the new legislation was considered at this stage. An issue paper was published for general comment (SALRC Paper 85 Sexual Offences: Substantive Law (1999)), where after oral and written submissions received in reaction to the paper was accumulated in a draft discussion paper, which also included the proposed Bill (SALRC Paper 102 Sexual Offences: Process and Procedure (2002)). This comprehensive report comprised a comparative legal analysis on the efficacy of sex-offender registries in various jurisdictions; on best practices internationally as well as arguments for and against the institution of a register. The purpose, scope and mechanics of such a register were considered, amongst other things. After a thorough evaluation, the Commission was not in favour of the creation of a new register of convicted sexual offenders and recommended that use of the existing South African Police Services (SAPS) Criminal Records Centre be extended by adapting the relevant forms and grouping the particular sex offences under a general category (SALRC Paper 102 par 42.7.8.3). More viable options to manage and monitor convicted sex offenders were suggested, such as drug and alcohol treatment and testing orders, chemical castration, rehabilitative treatment, restorative justice and diversion for child offenders and supervision of high-risk sex offenders (SALRC Paper 102 par 42.1.1). The concerns voiced by the SALRC are universal across jurisdictions: sex-offender registries are punitive, under-inclusive, unjustified, encourage vigilante violence, discourage sex offenders from rehabilitative services or reintegration into the society and do not function well in a restorative-justice framework. The Commission deemed the sole function of the register
“to blame and shame sexual offenders … It has no justification, no rehabilitative effect, its deterrent value is suspect, and will drive ‘predatory’ sexual offenders further underground, while at the same time giving ‘clean’ communities a false sense of security” (SALRC Paper 102 par 42.7.8.4).
    The report and draft Bill (which did not include a sex-offender register) was delegated to the Minister of Justice and Constitutional Development in 2003, which resulted in Bill 50-03 being introduced to the National Assembly (Fuller Bureaucracy versus Democratisation (2007) 16). Later the same year, on review at the Parliamentary Portfolio Committee on Justice and Constitutional Development, the chairperson of the Committee insisted on the inclusion of a “black-list or register of paedophiles” (Fuller Bureaucracy versus Democratisation 16) in the Bill as he did not agree with some of the SALRC’s findings. The Register was drafted and included in the draft Bill. After a long delay, the Bill surfaced again in 2006 when it was sent back and forth from Cabinet to the Portfolio Committee for further rectification and consideration. In 2007, certain sections of the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007 were promulgated, which at that stage did not include the Register. Chapter 6, which provided for such a register, only came into operation on 16 June 2009 (original commencement date of 30 June 2008 was extended by section 36 of the Judicial Matters Amendment Act 66 of 2008).
    It is conspicuous, that although the SALRC debated the feasibility of a sex offender register for almost a decade and recommended against its implementation, it was only included later in the legislative process. A possible explanation for the inclusion is the public pressure exerted on Government to confront the escalation of violent sexual crimes perpetrated in respect of the most vulnerable in society; and the Register was seen as the panacea to these problems.
3
The  National  Register  for  Sexual  Offenders:  Key concerns
One of the major concerns regarding the Register is that it is considered unnecessary duplication as a similar register (the National Child Protection Register) was already provided for in the Child Care Act 74 of 1983, and is currently included under Chapter 7 of the Children’s Act 38 of 2005. This was acknowledged by the SALRC, however, it was noted that the purpose of the Child Protection Register is to monitor the child victim and not specifically the offender (SALRC Paper 102 par 42.7.6.4). Section 114 of the Children’s Act mandates that this Register must record all reported instances and convictions of child abuse or deliberate neglect, as well as findings by a children’s court that a child is in need of particular attention and protection in order to prevent further abuse or neglect. Similar to the Register for Sex Offenders, details of perpetrators found unsuitable to work with children must also be recorded in the register (s 120). As such, the purposes of both registers are similar in the sense that both registers aim to keep a record of offenders in order to protect vulnerable persons against abuse. However, while the Sex Offender Register aspires to safeguard children as well as mentally-ill persons from sexual exploitation only, the Child Protection Register records all instances of child abuse and neglect, which includes sexual abuse. Therefore, in terms of its scope and purpose, the Child Protection Register is a more comprehensive register.
    There are further resemblances in both registers, such as similar responsibilities of employers and employees. In both registers, employers must ascertain whether the names of employees (the Sex Offender Register limits this obligation to prospective employees only) are recorded in the Registers in instances where the employee will have access to children. Such particulars are only available on application in the prescribed manner which, in terms of the Sex Offender Register, is by means of a certificate, while in the Child Protection Register, a letter is requested. Similarly, employees have the duty to inform their employers that their names appear on the registers. In both instances, the persons named in the register are deemed unsuitable to work with children or have contact with children and both prohibit public disclosure of this information. Both stipulate time periods for the recording of names in the registers and procedures to remove the names from the registry. The Sex Offender Register specifies that persons recorded in the register may not become foster or adoptive parents, kinship- or temporary safe caregivers of a child, whereas the Child Protective Register only cites foster or adoptive parents. Both registers have retrospective application but in contrast to the Register for Sexual Offenders, the Child Protection Register only applies to crimes committed 5 years before the enactment of the Register. The Child Protection Register is perceived as more inclusive and useful although it does not require inclusion of the names of sex offenders who have been convicted of sexual crimes committed in foreign jurisdictions.
    The two registers are so similar that one questions the reasoning behind instituting two separate schemes which double the administrative burden not only for Government, but also for the employer. It seems as if the Register for Sex Offenders served as an interim stopgap, as the chairperson of the Portfolio Committee for 2006 explained, that the Register needed to be established “as soon as possible because it could very well take a substantial time for the more comprehensive register in the Children’s Act to be made operational” (Fuller Bureaucracy versus Democratisation 17).
4
The  National  Register  for  Sexual  Offenders: Legal  challenges
Since its promulgation, the Sexual Offences Act and also its Register have been challenged in courts mainly because of poor legislative drafting. One of the first problems experienced with the Act was that it did not prescribe specific sanctions for the violation of the sexual crimes contained therein. In the case of Director of Public Prosecutions, Western Cape v Prins (369/12) [2012] ZASCA 106), the charge of sexual assault was dismissed as there was no penalty attached to the offence in the Act. In this regard, the principles of nullum crimen sine lege (no crime without a law) and nulla poena sine lege (no punishment without a law) were applicable. The Supreme Court of Appeal upheld the State’s appeal and declared that the Act expressly created criminal offences in sections 2-26 and contemplated offenders being sentenced (par 18). This error has been amended in the Criminal Law (Sexual Offences and Related Matters) Amendment Act 2012 which explicitly states that courts have the discretion to impose sentences (as per the Criminal Procedure Act 51 of 1977 section 276(1)), where no penalties are provided. Still, courts may have difficulty in deciding the most appropriate penalties. In S v Booi (14/2010) [2010] ZAFSHC 91), a sentence of 9 years’ imprisonment was imposed for the contravention of section 15 (consensual sexual penetration of children). However, the sentencing magistrate later believed the sentence to be too strict a penalty. On request of a review, the sentence was set aside and referred back to the magistrate for sentence to be considered afresh. Although Chapter 6 provides for penalties on contravention of its provisions, sentencing of the various sexual offences and the subsequent determining of the different time-periods names will be placed in the Register was affected. In this regard, see also Zondo v S (AR118/14) [2015] ZAKZPHC 7).
    One of the first direct concerns experienced with the Register was whether the names of minor offenders should be included in the Register, as prescribed by sections 42 and 50(2) of the Act. In S v RB; S v DK (2010 (1) SACR 447 (NC)), the court was confronted with the question whether the term “person” as used in the provision includes child offenders (par 11). The conclusion reached was that the register’s scope of application includes minors and that the minor’s right not to have his or her information published is secondary to the importance, objects and purpose of the Register. The court furthermore had to decide whether the name of a person (adult- and juvenile offenders) whose punishment had been postponed, must also be recorded in the register. In this case, the juvenile had not yet been sentenced by the court but had been granted a postponement of sentencing which according to section 297(1)(a) of the Criminal Procedure Act differs from the imposition of a sentence. However, the court interpreted the wording “after imposition of a sentence” widely to also include the postponement of sentencing (par 41–43). Although both decisions are quite controversial, the court reiterated that the legislation did not provide the judicial officer any discretion in this regard.
    The peremptory inclusion of youth offenders’ particulars as provided for in the Register in the absence of any discretion given to a presiding officer to consider relevant circumstances before making an order, was reconsidered in Johannes v S (TSOC 73/12) [2013] ZAWCHC 114). In this case, the Western Cape High Court declared section 50(2)(a)(i) (which required that the accused’s name be entered in the register after sentencing) invalid, unjustifiable and inconsistent with the Constitution of the Republic of South Africa, 1996 (the Constitution). The court declared that the provision not only infringed upon the rights of juveniles, but also upon the rights of adult offenders to a fair hearing (s 34 of the Constitution) as no opportunity is granted to make representations to the court why they should not be placed on the Register. The court did not completely discard the possibility of including child offenders on the Register, but espoused the granting of discretion to sentencing courts to consider the circumstances in individual cases. Child-protection parties still advocated that minors’ names should not be included in the Register at all as the focus of the legislature was employed adults in supervisory positions, and not minor schoolchildren. Another concern raised was the grading system which has the effect that children who are convicted of any sexual offence against their peers will end up on the Register for one of three statutory-time periods. As a result adolescents may have to endure life-long registration when they are convicted of more than one sexual offence, regardless of its seriousness (eg, engaging in consensual sex, distributing explicit selfies, etcetera).
    The matter surfaced again in J v National Director of Public Prosecutions (CCT 114/13) [2014]). Section 50(2)(a) of the Sexual Offences Act was declared unconstitutional on the ground that the provision would inevitably lead to the automatic inclusion of a child convicted of a sexual offence against another child or a mentally-disabled person in the Register. It was argued that the mandatory incorporation of child offenders’ particulars in the Register disregards their right to be treated with dignity, and the right not to have their moral or social development and general well-being placed at risk. The requisite also failed to consider the long-term effects on the child offender and is not consistent with the objectives and principles of the Child Justice Act 75 of 2008, which recognises child offenders’ vulnerable position in society.
    In Teddy Bear Clinic for Abused Children v Minister of Justice and Constitutional Development (CCT 12/13) [2013]), the constitutionality of the criminalisation of consensual sexual acts of children between 12- and 16-years old, and the resulting requirements for compulsory reporting and registration as sex offenders were challenged. It was submitted that the definition of sexual violation is very broad and may include acts such as hugging and “sucking the skin on the neck or stomach of a person in a sexual manner” (Gallinetti and Waterhouse “Sections 15–16: Consensual Sexual Acts with Certain Children” in Smythe and Pithey (eds) Sexual Offences Commentary (2011) 9–18); normal adolescent sexual experimentation which is now being criminalised. It was also submitted that a sexual offence for the purposes of section 50(2) may include every offence from rape to kissing. The court ruled that the impugned provisions violate the constitutional right relating the paramouncy of the child’s best interest (s 28(2)) and that a punitive approach to adolescents’ sexual activity is not appropriate. Consequently, the names of juvenile sex offenders charged or convicted on an offence referred to in sections 15 and 16 will not appear on the Register (par 112).
    The uncertainty as to whether sex offenders convicted of a sexual crime which has been repealed, such as statutory rape (in terms of the Sexual Offences Act 1957) or of offences previously punished in terms of the common law should appear on the Register, was resolved in S v Acting Regional Magistrate, Boksburg (CCT 109/10) [2011] ZACC 22). This court declared section 69 of the Sexual Offences Act which prohibited the prosecution and punishment of common-law rape committed before but only reported after the Act’s commencement, unconstitutional. As such, these offenders’ names will also have to appear on the list. The court argued that, in keeping with the emphasis on dignity and the protection of women and children against violence in both the Constitution and the Sexual Offences Act “it is inconceivable that the provision could exonerate and immunize from prosecution acts that violated these interests” (par 23).
    When the Register is fully functional, it is probable that other challenges to the provisions of the Act may occur. For instance, the interpretation of the definition of “employee” in the Labour Relations Act 66 of 1995 has been challenged on several occasions (see eg, City of Tshwane Metropolitan Municipality v SA Local Government Bargaining Council (2012) 33 ILJ 191 (LC)). The definition of the term in Chapter 6 is very similar to that in the Labour Relations Act except that the designation does not exclude independent contractors and includes prospective applicants as employees. One may only speculate that this definition may also be contested in court. The obligations of employers in respect of employees may trigger further issues. It is expected of an employer who, upon discovery of an employee as a convicted or alleged sex offender, to immediately terminate the services of such a person. This is also applicable to an employee who fails to disclose a conviction of a sexual offence to the employer. However, if an employer takes reasonable steps to ensure that such an employee is prevented from gaining any access to a child or a mentally-disabled person at work, the employee’s services may be continued. This responsibility is enormous as an employer who fails to comply with this provision is liable on conviction to 7 years’ imprisonment. It is also uncertain whether the employer will be vicariously liable if the employee re-offends while still being employed. Another concern is that the concession made for continuance of employment is only applicable to permanent and not prospective employees, even if the employer can guarantee that the employee will not have access to children. Likewise, an employer must apply for a certificate stating whether or not the particulars of a prospective employee are recorded in the Register. However, this is not obligatory in terms of a current employee. Such anomalies may have serious implications for the employer.
5
The  National  Register  for  Sexual  Offenders: Operational  challenges
Although implemented in 2009, the Register is still not fully functional. In spite of the Sexual Offences Act section 42(1) requiring registration of offenders to be completed within six months after the commencement of the Act only 2340 sex offenders had been registered in 2012. In 2013, 3526 names appeared on the register, and in 2014 the total number of names recorded was 15 452 (Department of Justice and Constitutional Development (DoJCD) Report on the implementation of the Criminal Law (Sexual Offences and Related Matters) Amendment Act 2007 (2014) 56). The increase from 2013 to 2014 is due to the inclusion of 8376 historic names (offences prior to the enactment of the Sexual Offences Act). Yet, in a country where it is estimated that someone is raped or indecently assaulted every minute (Fuller Bureaucracy versus Democratisation 5), these totals do not provide an accurate reflection on sex-offenders’ statistics. The Child Protection Register suffers a similar fate. Although fully operational and with a budget of R1.7m, only one name was listed in 2011. South African Press Association “Child Protection Register – 1 Person Listed” http://www.news24.com/SouthAfrica/ News/Child-protection-register-1-person-listed-20110822 (accessed 2015-03-12).
    A number of impediments hamper the proper implementation of the Register. The effecting of the Register was apportioned into two phases: the first phase comprised the capturing of court orders, while the second phase involved updating historical convictions. Contradictory to the specifications of Government Notice R561 (GG 31076 of 2008-06-22) section 12(1), stating that capturing should be done “in electronic format as part of the electronic infrastructure of the Department of Justice and Constitutional Development and the courts”, capturing was not done electronically onto a computerised system, but manually. A further pragmatic difficulty in capturing prior convictions is that only offenders’ details were historically captured by the SAPS in the previous case information. Particulars currently required – such as the victim’s age or mental state – need to be gleaned from the original court files and police dockets, which is a time-consuming process (see DoJCD Report 56-57).
    As a result of these delays, certain sections of the Act could not be complied with, for instance, employers are not able to request clearance certificates. Several magistrates in the Children’s Courts could not legally comply with section 48 mandating children be placed in a place of safety, foster care or adoption after issuance of a clearance certificate, causing a backlog of cases (Centre for Child Law Child Law Matters 2009 (2009) 12). In Child Welfare South Africa v Registrar of the National Register for Sex Offenders (Case 68184/09 (ZANGHC) (2009)), this concern was addressed and an order (GN 1670 in GG 32850 of 2009-12-29) was issued by the North Gauteng High Court suspending all requirements in terms of section 48(1) unless and until the register is fully functional for purposes of the provision. When the Register is operational, the Registrar will publish a notice in the Government Gazette and notify all Children’s Court Commissioners accordingly.
    Notwithstanding implementation difficulties, the maintenance and constant monitoring of the Register will be costly and dependent on the compliance of the offender for updating. As indicated in this note, the need for such a register is highly debatable. However, if there is a final resolve to implement such a register, it is recommended that the Register for Sex Offenders and the Child Protection Register be amalgamated into one comprehensive document. The assimilation of these two registers and alignment of their purposes would lessen the administrative burden and unnecessary and expensive replication will be avoided. The differences between the two registers may easily be resolved by assimilating the wording in both registers; sorting pragmatic and administrative issues such as required specifications, conforming of time frames, sanctions, extra-territorial jurisdiction, responsibilities, methodologies, etcetera. If the Register aspires to protect children only, a merger is still possible as mentally-disabled persons and young children are subject to the same criteria when it comes to the assessment of criminal capacity. However, if the intention of the Sexual Offences Act is to protect all victims of sexual offences regardless of age or sex, it is recommended that a broader category of “vulnerable persons” be recognised which will encompass not only children, mentally-disabled persons, but also vulnerable women, men, the disabled and the aged. It is, however, doubtful, from a practical viewpoint, that such a register will be possible to implement and maintain.
6
Conclusion

The protection of victims of sexual offences is always of paramount importance. The prevalence of sexual crimes will not decrease if the management of sex offenders is not also addressed. However, it is doubtful whether the most effective mechanism in controlling sex offenders is a register. The Register is regarded by many as a quick fix for a complicated problem. It has not alleviated the problem of sexual crimes but has led to legal challenges as many of its provisions are vague and procedural instructions are lacking. The Register does not seem to deter offenders nor offer any rehabilitative, preventative or reconciliatory prospects. Similar registers in other jurisdictions have also not been very effective in reducing sexual violence.
    Although it is suggested that a register is not a suitable solution to solve sexual violence, the idea of two similar registers which doubles the administrative burden of both Government and of employers is absurd. If a register is to be utilised, it is suggested that the two registers be amalgamated into one inclusive register, or the existing SAPS Criminal Records Centre updated to cover the contents of both registers.
    More long-term solutions are necessary to achieve the goals of protecting vulnerable persons from sexual violence, deterring potential offenders and curtailing recidivism, such as proper sentencing guidelines, lengthier correctional-supervision periods and treatment programmes aimed at rehabilitating sex offenders, diversion and restorative-justice programmes to integrate youth sex offenders back into society. Registration per se has not proved to be successful and in the absence of efficient management of offenders, it could do more harm than good.
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