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SUMMARY

Witchcraft accusation is among the cultural beliefs that infringe women’s rights in
Tanzania. Women in Tanzania are disproportionately accused of witchcraft
compared to their male counterparts. These beliefs have led to intimidation,
psychological isolation, abuse, violence and in extreme cases the killing of women
who are accused of witchcraft whenever a natural disaster befalls the community.
This article examines the gender-based nature of witchcraft accusation and the
conditions that have led to the vulnerability of women due to this practice in
Tanzania. It also examines how the Tanzanian legal system has dealt with the
challenges of witchcraft accusation to date. A reflection on the stance maintained by
the South African Law Commission in addressing this problem is considered. This
has been necessary to determine whether there are any practical solutions that may
be emulated or adapted by the Tanzanian Reform Commission. The article
concludes that it is the duty of the State, regardless of people’s political, economic
and cultural beliefs, to protect all human rights and fundamental freedoms. The law in
Tanzania should therefore be reformed to ensure that the gender-violence
phenomenon is adequately addressed. It is also submitted that it is necessary for the
law to address witchcraft accusation practices across the African continent.

1 INTRODUCTION

Witchcraft is a term that refers to any influence of an individual possessing
magical power on another person’s property, mind or body contrary to that
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other person’s will." Witchcraft practices include belief in magical powers
such as the power to call up the spirit of a dead man, the ability to diagnose
and cure illnesses, the ability to change from a human being into an animal,
and the ability to cause and stop road accidents.” It is believed that maglc
users have the power to cause disease in humans, misfortune, S|ckness in
animals, impotence, sudden death, and other forms of misfortune.® This
cultural practlce causes people to suspect others of engagmg in witchcraft,
which results in attacks on those suspected of witchcraft.* History has
revealed that, before colonial rule, Wltchcraft beliefs formed an integral part
of everyday life in most African societies.” As such, numerous tenets of
customary law had to provide sanctions aimed at restltutlon depending on
the harshness of the abuse caused by witchcraft.® However, beliefs in
witchcraft persist, and these beliefs affect all classes of society and remain a
social reality in Tanzania and many other African countries such as Ghana,
Angola, Malawi and South Africa. The problem with these beliefs is that they
are used to justify the stigmatisation of certain people in society, which often
leads to accusations against and victimisation of individuals who are
suspected of being involved in the acts of witchcraft.”

People who suspect that they are the victims of witchcraft seek the
services of either a traditional healer or witch doctor to determine the identit%
of the person who has harmed them by engaging in witchcraft practices.
Members of certain communities also tend to hire a traditional healer to
break the spell of bewitchment within their community. This procedure is well
known as “operations to remove the source of the bewitchment”.® Accusers
often demand that a witch undergo an exorcism, or some other procedure
designed to purge her of her powers. Exorcisms are painful and dangerous
because the communities often impose punishments on the accused witch,
including mob violence, beatings, property destruction, or other extreme
measures.'® A wide range of women’s rights are violated as a consequence
of witchcraft accusations, including the right to life, security, and liberty as
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well as the right to hold property, and the prohibition against torture.
Moreover, socio-economic marginalisation of those blamed for the practice
of witchcraft also occurs. Anger, hatred, envy, lust and greed have been
identified as among the sources of this belief and practice.'* Those most
frequently attacked have been women — particularly lower class and elderly
women, most of whom are farmers, usually single and generally living alone.
In urban areas, female traders have also been targeted and accused b /men
who clearly perceive them as competitors and a threat to their power.™ The
abuses inflicted on women accused of witchcraft serve to intimidate and
“discipline” all women, thereby preventing them from asserting their rights.13

This article explores the gendered and biased nature of witchcraft
accusation and highlights how this harmful practice infringes the rights of
women in Tanzania. The first part of the article illustrates how witchcraft
accusation practices affect women while the second part focuses on
possible solutions to alleviating the problem experienced in Tanzania. The
aim therefore is to ascertain whether the current legal initiatives in South
Africa are adequate to protect the rights of women against the abuse that is
associated with witchcraft accusation. The South African position is therefore
considered as a way forward for reform of the law in Tanzania.

2 WITCHCRAFT ACCUSATION - A GENDER
PHENOMENON IN AFRICA

Witchcraft accusation has been viewed as gender specific, not only in Africa,
but all over the world as the victims have mainly been women. History has
revealed that during the so-called “witch-hunts” in Europe from 1450 to
1650, between 75 and 80 per cent of those accused of witchcraft were poor
elderly widows and women.™ Likewise, women were also the main victims of
the infamous 1692-t0-1693 Salem witch trials in colonial Massachusetts."®
This pattern of gendered accusation continues in various regions around the
world, including Papua New Gumea the Andean regions of South America,
India, Nepal, and Western Bengal The practice of witchcraft accusation is
a gendered phenomenon |n many parts of Africa such as Zambia, Ghana,
Malawi and South Africa.'” It is reported that of the 45 witchcraft cases
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referred to a legal aid clinic in Malawi, only four involved accusations of
witchcraft against an adult male.'® In the vast majority of cases, the alleged
witch was either an older woman or a female child.” In Ghana, more than
5000 women have been driven from their communities and banished to
witch camps, but there are no such camps or deS|gnated facilities for men
who choose to practise witchcraft.*® The tension in polygamous marriages
has been Iabelled as sowing the seeds of witchcraft in countries like
Swaziland.?

Many countries have managed to revise their witchcraft laws. For
example, in 2006, Zimbabwe recognised the existence of witchcraft and
criminalised groundless accusations of W|tchcraft and all of its practices that
caused harm to others under its criminal law.** Other African countries such
as Cameroon have also chosen to subordinate state legal horms to norms
underlying popular beliefs in local cultures by readily accepting at face value
evidence from the community regarding suspicions and accusations of
witchcraft.?® Under the Cameroonian legal system, the question of proof |n
identifying who is a witch may lie almost exclusively with the courts.”
Nevertheless, despite these initiatives, in other African countries such as
Tanzania, killings related to witchcraft have continued to claim the lives of
many innocent people. The circumstances surrounding these attacks are
examined more fully below.

3 WITCHCRAFT  ACCUSATION PRACTICES IN
TANZANIA

Witchcraft accusation is a gender issue in Tanzania. Although witchcraft is
practised by both women and men, women are more likely to be accused of
witchcraft than their male counterparts ® Accusations of witchcraft against
elderly women have been recognised by the Tanzanlan overnment as a
serious problem that causes death and economic decline.”® The appearance
of “red eyes” is considered to be a sign of engaging in witchcraft practices.’

However, most elderly women in rural areas use firewood for cooking and,
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as a consequence, their eyes become red over, time. Therefore, they have
been Wrongly accused of practising witchcraft.”® This gender bias problem
has resulted in the marginalisation of elderly women in society.

Targeting women in witchcraft killing is also associated with the ownershlp
of property.” Past and recent experiences confirm that there is a
relationship between poverty and the vulnerability of elderly women in terms
of accusations of witchcraft in Tanzania, because most killings of elderly
women occur in poor rural areas where people are largely dependent on
crop production.3 Increasing poverty has led to an increase in illiteracy
among people in rural villages; this has steered many people to believe that
calamities such as drought, famine, pests and diseases are caused by poor
elderlg/ women who do not want to see the progress of younger energetic
ones.”" Evidence has shown that a drop in income from crops owing to
different calamities is associated with a Iarge increase in the killing of elderly
women who are accused of witchcraft.** Moreover, people in rural areas lack
the funds to visit hospitals or clinics, so it is likely that a patient in these
areas will seek medical aid from a traditional healer first. These traditional
healers have their own code of ethics and conduct and their influence on the
local population is profound. Patients believe implicitly in the words of their
healers and adhere rigidly to whatever they are told about the source of their
illness.® Trust in traditional healers is also enforced by lack of sufficient
hospital services, as in many areas people have to walk more than ten
kilometres to seek medical care.** The lack of understandmg of common
diseases such as HIV and Aids and other childhood diseases in rural areas
is also considered to be among the factors that result in the belief that a
family has been bewitched.*

As alluded to, disputes over property and inheritance are among the
underlying causes of witchcraft allegations and violence against elderly
women. Elderly women who have immovable property such as land and
houses have become more vulnerable to attacks and killings as witchcraft is
used as an excuse to obtain their property.36 There are instances where
elderly women have been maliciously accused of being witches and they
have been Kkilled in order to be deprived of properties left to them by their
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husbands.?” What is most disturbing is that those who have been killed in
such cwcumstances are often close relatives of the perpetrators, including
their own sons.*® As many as 3 693 persons were killed on suspicion of
being witches between 1970 and 1980. While there is no reliable data
between 1980 and 1990, between 1990 and 2010, the number had risen to
an alarming 23 000 deaths.*® Eighty per cent of those who were accused
and killed during these periods were women. Of those killed in 2013, 505
were women while 260 were males.*® The Tanzania Human Rights Report of
2017 revealed that from 2014 to 2016, 1 360 Killings related to witchcraft
were reported to the pollce From January to June 2017, so-called “witch
killings” claimed 479 lives.*?

For the first time in 2017, a Tanzanian court charged a mob for witch
killings; 32 people were responsible for kiling 5 women suspected of
witchcraft in Western Tabora. Some of the accused were the leaders of a
local militia.*? Nearly 500 women accused of witchcraft were killed by mob
justice in the first six months of 2017.* Current statistics on witchcraft-
related killings in Tanzama show that at least 19 people were killed each
month up to June 2017.* This wave of witch killings has been condemned
by international and national human rights activists. It has been argued that,
despite the allegations, very few of these have actually been tried, with the
result that it has increased the anxiety levels experienced by elderly women
in rural areas.”

The patriarchal nature of societies in Tanzania, influenced by colonialism
and imperialism, explains why it is women who are the main targets of witch-
hunts. The culture of male domination and gender inequality has forced
women into the margins in all spheres of life and has increased the
magnitude of these harmful pracuces The effect of colonisation has
resulted in boys being given the opportumty to receive secular educatlon
whereas girls have been marginalised in respect of formal education.” ® The
continuation of this trend even after the independence of Tanzania has
enabled men to control resources, mostly because of the superior education
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that they have received, ngch enables them to secure a higher income from
various economic sectors.

As in other parts of the world, witchcraft accusation in Tanzania is a
complex issue as it combines customary beliefs with traditional perceptions
and legal implications. Consequently, punishing individuals who Kkill alleged
witches creates a conflict between state legal norms and underlying popular
beliefs. The act of killing a witch is culturally applauded by the communities
that resort to such killings; hence, this complicates the criminalisation of the
belief despite the fact that it is not legitimate. The witchcraft belief in
Tanzania cuts across all social lines; even though many educated
individuals may not believe that witches have all the powers tradltlonallby
ascribed to them, many believe in the notion of witchcraft and its existence.
Some believe that allegations of witchcraft and the subsequent punishment
of suspected witches serve a societal purpose.” It is also believed that the
threat of witchcraft accusations curbs antisocial behaviour and provides an
incentive for people to treat each other well. However, this cannot justify the
effect of witchcraft accusations as the phenomenon undoubtedly
discriminates against women and has the effect of disenfranchising women
within their communities. This therefore begs an examination of the legal
initiatives in Tanzania in order to ascertain how effective these have been in
attempting to alleviate the problems associated with witchcraft accusation.

4 TANZANIAN LEGISLATION AND WITCHCRAFT
PRACTICES

The practice of witchcraft is a criminal offence in many African countrles
even though laws pertaining to witchcraft are not always enforced.* How
this practice is criminalised differs from country to country, depending on its
colonial history. Countries such as Benin, Chad, Ivory Coast, Cameroon,
Gabon, Mauritania and Mali, which are former French colonies, have banned
only the practice of witchcraft. *® Tanzania and other former British colonies
including Kenya, Uganda, Zlmbabwe and South Africa use a version of the
British Witchcraft Suppression Act,>* which criminalises not only the practice
of witchcraft, but also any claims of mvoIvement in witchcraft or representing
oneself as a witch.>® The Witchcraft Act®® of Tanzania criminalises witchcraft
practices under section 3, while section 4 criminalises the accusation of
witchcraft but only when such an accusation has not been made to the
proper authorities.
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The law punishes those who practise witchcraft as well as those who
accuse others of practising witchcraft. It does not deal with the challenges
resulting from the practice of witchcraft, especially in terms of violations such
as the one referred to above. Furthermore, the Witchcraft Act does not
provide a clear definition of witchcraft. Section 2 defines witchcraft as
including “sorcery, enchantment, bewitching, the use of instruments of
witchcraft, and the purported exercise of any occult power and the purported
possession of any occult knowledge”. The definition seems to address terms
and practices related to the occult and the existence of power rather than the
effects of such acts.” Consequently, it is difficult to determine what the
offences are that relate to the practice of witchcraft.

It is also a challenge to apply certain legal concepts in witchcraft litigation.
For instance, in theory, courts are supposed to apply the common-law
understanding of the concept of reasonableness in witchcraft cases because
witchcraft is a common-law offence. But this has always been extremely
difficult to apply in a court of law, as the concept of reasonableness, which is
significant in both civil and criminal matters, has different meanings under
the common and civil law. While, in terms of the common law, the issue of
reasonableness questions whether a respondent has acted in a way that
was fair, proper, or moderate, or proper under the circumstances, in civil law
systems, the question of reasonableness focuses on ascertaining whether a
respondent has acted with reasonable care. There is therefore an enquiry
about the degree of care that a sensible and competent person engaged in
the same line of business or endeavour would exercise under similar
circumstances.®

Over the years, Tanzania has relied on the Witchcraft Act, which was
enacted in 1928 during the colonial period and which was inherited after its
independence. Though the Act has been amended on a number of
occasions to cater for changing circumstances such as interpretation,
penalties, coverage, jurisdiction of courts and administrators, there are still a
number of glaring shortcomings. The repeal of this Act was suggested |n
1992 by the presidential commission chaired by Chief Justice Nyalall
However, the Law Reform Commission of Tanzania opposed the
recommendations made by the Nyalali Commission based on the fact that
the Act abhors the negative impact of such beliefs and practices, mcludlng
terror and threats that foster disharmony and hatred among the people It
was argued that retaining the Act was essential in order to address the
negativity associated with witchcraft. Nevertheless, despite the reasons and
motivation submitted for retaining the Act, it is noted that it |s rarely used in
the prosecution of people accused of engaging in witchcraft.®*
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5 A REFLECTION ON THE APPROACH TO
WITCHCRAFT ACCUSATION IN SOUTH AFRICA

Although both men and women practise witchcraft in South Africa, it is said
that women are twice as likely to be accused of witchcraft as their male
counterparts.®? As in other jurisdictions, most reported killings of elderly
women accused of witchcraft are from rural areas such as the Transkei
region, where co incidentally the highest incidence of lightning fatalities has
been reported.®® What has also been observed is that most of these women
are from black homelands where people are generally poor, illiteracy is high,
and communication infrastructure is poor.

The significant work undertaken by the South African Law Reform
Commission in gauging public opinion on the subject and in reviewing the
Witchcraft Suppression Act, is considered here.** The mandate of the
Commission was to prepare a paper to serve as a basis for the
Commission’s deliberations, by eliciting responses and suggestions from the
relevant stakeholders on matters pertaining to the practice of witchcratft.
Amonyg its findings, it was revealed that the practice of witchcraft, magic and
a plethora of associated traditions and practices are an expression of the
pagan religions. In terms of section 1 of the South Africa Witchcraft Act, it is
provided that “any person who (amongst other things) professes to use any
supernatural power, or Wltchcraft or professes knowledge of witchcraft, shall
be guilty of an offence”.®® The argument that has been raised in response to
this is that the prohibition in the Act violates “the constitutional rights to
religious freedom, expression, equality, liberty, dignity, securltg/ and their
right to choose and practise their occupation within South Africa”.

The prohibition of engaging in divinations is reflected to be contrary to the
Constitution of South Africa, as witchcraft is considered to be a religious
belief system of the neo pagans in South Africa, and is protected in terms of
the South African Constitution.®” Acclaimed scholars of comparative religions
have been critical of the Act, in that it has its origins in colonial administration
and administrators who were more concerned about beliefs and superstltlon
The aim of the Act was to suppress the belief in witchcraft in its entlrely
The problem with the implementation of the Act is further exacerbated by the
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absence of a constructive definition of “witchcraft’, which has led to the
association of witchcraft with malicious practices such as the alleged
inflicting of illness, misfortune and death, together with some of the conduct
that is proscribed by the Act. The provisions in subparagraphs (d) and (f) of
section 1 of the Act, which criminalises the conduct of a person who
professes to have knowledge of witchcraft and who, for gain, pretends to
exercise or use any supernatural power, are problematic as they target both
indigenous practices and practitioners.

The South African Law Commission has acknowledged that issues that
surround witchcraft are complex and the consequences related to the
practice of witchcraft, the violence associated with witchcraft, together with
prevailing conflicting ideas about the existence of other forms of witchcraft,
are quite dire. The appeal for an appreciation of the distinction between
witchcraft as a harmful practice and witchcraft as a form of religious practice
by self-identified witches has been raised by several stakeholders.®® The
violence associated with witchcraft is experienced by communities in both
urban and rural areas in South Africa. It is observed that the individuals most
affected by the practices associated with harmful witchcraft are vulnerable
and require the most protection in law.

6 PROPOSALS TO ALLEVIATE THE PROBLEMS
EXPERIENCED IN TANZANIA

Reflecting on the stance maintained by the South African Law Commission,
it is obvious that there are practical and workable solutions that have been
identified in the South African context that may be considered in response to
the problems experienced in Tanzania emanating from witchcraft
accusation. These are dealt with in seriatim below.

(a) As in South Africa, the main challenge in Tanzania due to the extensive
practice of witchcraft as illustrated above, lies in the balancing of the
interests of people who practise witchcraft and those who are the
unfortunate victims having to endure or suffer the harmful
consequences usually associated with witchcraft practices.70 The South
African Law Commission, in attempting to address this problem, has
recognised the need to promote and protect the rights of individuals that
are contained in the Bill of Rights.71 What is important here is that the
issues that arise from witchcraft accusations are regarded as
constitutional issues and are treated as such. It is therefore suggested
that this also needs to be considered as a way forward in addressing the
problem in Tanzania. The Tanzanian Constitution, as the law of the
highest authority in the country, should be more instrumental in
protecting the rights of persons who engage in such practices. The law
should be viewed as a main tool to transform the legal and social setting
in this regard and to send out a message to society that the negative
practices associated with witchcraft accusation are a violation of human
rights and that they will not be tolerated.
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(b)

(©)

An important aspect highlighted by the South African Law Commission
is what has been referred to as “positive witchcraft”,in terms of which
individuals are positively identified as witches. In so doing, it gives
recognition to witchcraft as a religious practice. This is significant in that
section 31 of the South African Constitution protects the rights of
cultural, religious and linguistics communities. An outlawing of the
practice of witchcraft will thus amount to a violation of a constitutional
right.”> Apart from section 31, there is also a “potential claim” for
discrimination in terms of section 9 on the grounds of conscience, belief
and culture.” It has been observed that since witchcraft is often
associated with women, persecution of witches can very well give rise to
a claim of discrimination on the grounds of sex or gender. The witchcraft
issue in Tanzania should be accorded a similar severity, and all persons
should be made aware of the repercussions when taking matters into
their own hands, which is a frequent occurrence in Tanzania. Moreover,
the education of women must be encouraged because women generally
have to succumb to a more subordinate position in society. As a result,
there needs to be a concerted effort to sensitise communities with
regard to witchcraft-related issues and their rights in this regard.
Adopting the approach that witchcraft practices are a cultural right may
encourage people to abandon the negativity associated with witchcraft.

It is also essential to understand why the idea of evil witchcraft is so real
to some people, to the extent that they would kill and harm persons
suspected of witchcraft. The value of a critical examination of issues and
the questioning of magical narratives that fuel suspicions and
accusations of witchcraft should be considered at all levels and by all
communities, not necessarily only rural communities. What is therefore
proposed here are programmes and public enlightenment campaigns in
Tanzania to educate communities that using witchcraft to harm others —
whether actual physical or psychological harm — is not only distressful to
other individuals but may be regarded as being contrary to law. The
South African Law Commission has taken the view that harmful
practices associated with witchcraft are to be criminalised.” Likewise,
the stance of the South African Law Commission can be emulated in
this respect. However, what must be clear is that it is the intentional use
of such practices to harm others that should be targeted and not the
practice of witchcraft itself. State action to criminalise thus needs to be
based on clear evidence of intentional harm on the part of the
perpetrator.”” Preferably at a tender school-going age, Tanzanians
should be made aware of the misconceptions associated with witchcraft
beliefs. People entertain witchcraft notions because they fear the
unknown and that which is inexplicable.76 Therefore it would seem that
the suspicion of witchcraft can be ascribed mainly to ignorance, which
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grassroots educational programmes may prove crucial in helping to
eradicate.

(d) Finally, the practice of witchcraft must no longer be seen “through the
lens of indigenous communities”.”” The notion that it is practised only by
women in rural communities is an archaic and stereotypical fallacy that
must be dispelled. Education is regarded as the key component in
helping people understand the physiological symptoms of diseases such
as AIDS and other terminal illnesses, rather than associating everything
that is negative with witchcraft as the cause. The misconception that
witchcraft is an African form of “science” has to be rectified. It needs to
be understood among Tanzanians that the practice of witchcraft is not to
be regarded as a sinister or taboo practice since what it really equates
to is “the exercise of the right to a religion”,”® and should therefore be
accorded the relevant and appropriate status.

7 CONCLUSION

This article illustrates that witchcraft accusation does not only constitute an
ideology, but that it is a gendered ideology. It is a gender-specific form of
violence that targets mostly women. There is a direct relationship between
women and the stereotype of witchcraft as it is predominantly women who
are regarded as being witches. It therefore follows that all women are
perceived as potential witches. This idea implies that, it is specifically men
who benefit from such a stereotypical direct association. The article has
emphasised that witchcraft accusations are practised mostly in societies that
are deeply entrenched patriarchy systems holding traditional cultural,
religious and customary values and propagated by men who benefit from
them. The male-dominated power that allows men to identify and decide on
the fate of “witches” perpetuates the beliefs in the matrilineal inheritance of
witchcraft practices and leads to the further targeting of women as witches.

Despite national legislation that attempts to guarantee women’s rights,
women in Tanzania and Africa at large continue to face discrimination and
abuse of their fundamental rights owing to witchcraft accusation practices.
The authors submit that the fundamental rights that are embodied in the
constitutions of African countries, and which uphold rights to equality, non-
discrimination and freedom from inhumane treatment practices, must be
viewed with the intention to uphold and protect the rights of the most
vulnerable members in society — namely, women who find themselves in this
predicament. The South African Constitution with its state-of-the-art Bill of
Rights is most noteworthy in this respect. It is therefore maintained that the
essence of the work undertaken by the South African Law Commission in
reviewing the Witchcraft Suppression Act, and which encapsulates the
fundamental rights of the Constitution at the core of its discussion, must be
considered by the Tanzanian Law Reform Commission and adapted to
provide a solution to this gender violence phenomenon experienced in
Tanzania.
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